10 mater
veritas est

ISCUSS10 111a

D

Ne 05/2014

HO:xHOKaBKA3CKHUN
HOpuanueckuu

South Caucasus
Law Journal




HOKHOKaBKA3CKUM
IOpuanyeckuii

AKypHaJ
05/2014

I[eMOKpaTI/I‘ICCKOC 3aKOHOOAaTCIILCTBO

South Caucasus

L.aw Journal
05/2014

Democratic Legislation



PykoBoauTesib pe1aKIHMOHHOM KOJIJIETHH
Hop6ept bepucmopdd

Pepakumnonnasi kosierust

Bad¢penun Nbaes, 'yany3 Kamupos, Anap barupos,
Hapune Anexcansan, Anaut Manacss, Tapon Cu-
MoHstH, Upakmu Bypaynu, [Taata Typasa, JIus [1lar6e-
pauBuin, Enena duneesa

ITepeBoqunKH PycCKOToO TEKCTA
I'mopruii Kykynasa, st Mupumxanamsuiny, Jlama
Kanannanze, Huno Pyxanse, Hazum ['yceitnoB

IlepeBogunKHN AHIVIMHCKOTO TEKCTA

Keru Bauanze, I'nopruii Kykynasa, Hatanus Bypaynu,
Harust ["aburamsunm, Huro Pyxanse, Tuko LxkxBenuna-
Hu, Hazum 'yceiinoB

KoppekTop pycckoro Ttekcra
JIus 1lar6epamBuim

KoppekTop anriuiickoro tekcra
Buxpam Kona

Koopaunarop :xypHaJa
Haranus bypaynu

Kypran myonukyercst mpu coperictBuu Hemerkoro
O6mectBa o MexxayHapogHoMmy COTpyIHHUECTBY
(GIZ) n Tounuckoro ['ocynapcTBeHHOTO YHUBEpCUTE-
Ta. B3ms/161, BEIBOJBI 1 KOMMEHTApHH, IPHUBEICHHbIE
B CTaThsIX, HE JOJDKHBI OBITH TIOHATHI KaK MHEHHE
Hemerkoro O6miectsa mo Mexayrapogaomy Cotpyi-
nuuectBy (GIZ) nim kak maenue Tounuckoro [ocy-
JTApCTBEHHOTO YHHUBEPCHUTETA.

© Hewmerkoe O6mecTBa 1o MexIyHapoIHOMY
Cotpynnanuecty (GIZ), 2014

© Agtopsl cTateeit, 2014

© Cuumok Ha obnoxke: Jacques Descloitres,
MODIS Land Rapid Response Team

OIJIEKTPOHHYIO BEPCHUIO JJAHHOTO JKypPHAJIa MOYKHO HAUTH
Ha caiire: http://www.tsu.edu.ge/ee/faculties/law/news/

Omn. moyTa: natali.burduli@gmail.com
ISSN 2298-0490

german

cooperation
DEUTSCHE ZUSAMMENARBEIT

Head of the Editorial Board
Norbert Bernsdorff

Members of the Editorial Board

Vaffadin Ibaev, Gunduz Kamirov, Anar Bagirov, Nar-
ine Aleksanyan, Anahit Manasyan, Taron Simonyan,
Irakli Burduli, Paata Turava, Lia Shatberashvili, Elena
Fileeva

Translators of Russian Text
Giorgi Kukulava, [a Mirijanashvili, Lasha Kalandadze,
Nino Rukhadze, Nazim Huseinov

Translators of English Text

Ketevan Vachadze, Giorgi Kukulava, Natalia Burduli,
Natia Gabitashvili, Nino Rukhadze, Tiko Tskhvediani,
Nazim Huseinov

Proof-reader of Russian Text
Lia Shatberashvili

Proof-reader of English Text
Vikram Kona

Coordinator of the Journal
Natalia Burduli

The Journal is published with support of Deutsche
Gesellschaft fur Internationale Zusammenarbeit (GIZ)
and Ivane Javakhishvili Tbilisi State University. Find-

ings, conclusions and comments made in the Journal
do not reflect neither the opinion of Deutsche Ge-
sellschaft fur Internationale Zusammenarbeit (GIZ),
nor the opinion of Ivane Javakhishvili Tbilisi State
University (TSU)

© Deutsche Gesellschaft fur Internationale
Zusammenarbeit (GIZ2), 2014

© Authors, 2014

© Picture on the cover: Jacques Descloitres,
MODIS Land Rapid Response Team

The online version of the Journal is available on the
website: http://www.tsu.edu.ge/ge/faculties/law/news/

Email: natali.burduli@gmail.com



Conep:kanue

Ot peanakropa

Crarbu

A3zane [:xa60ap3ane (A3epbaiimxan)
Tonumanue demokpamu1eckoeo 20cyoapcmea
U 3aKOHOO0AMENbCME0 7

Anaut MaHacsiH (ApMeHus)

H36upamenvrnoe npaso 2paxcoaH, 0CcyiHcoeHHbix

K TUWEeHUI0 8000061 U OMOBIBAIOWUX HAKA3AHUE,

U HeOOXOOUMOCHIbL COBEPULEHCTNBOBAN U
KOHCMUMYYUOHHO20 U 3AKOHOOAMENbHO20
pezynuposanus Pecnybnuxu Apmenus
OMHOCUMENbHO OAHHO20 80NPOCA 16

ITaBne Bepus (I'py3us)

Cobnrodenue npasa Ha cOBCMBEHHOCTb TUY,
BBIHYIHCOCHHO NEPEMEUEHHBIM C OKKYNUPOBAHHBIX
meppumopuii I py3uu 18

Tamapa Illakapsin (ApMeHus)

Vayuwenue xonyenyuu aomunucmpamugnou
0MBEMCmMEeHHOCIU IOPUOUYECKUX TUY

6 nepcnexkmuge cyoedHvix pepopm 23

Huno Knnaconns (I'py3us)
Yuacmue napooa, kax popma konmpoas
0ene2upo8aHHoll 3aKOHOOAMENIbHOCU 29

Mamuc AnneB (A3epoaiiakan)

IIpobnemvr Oemoxpamuszayuy 3aKOHO0amenbLCmaa,
peanuzyrouje2o npaso Ha oopPaA308anue

uHeanu008 8 Aszepbatioxcane 37

Cepru T:xopoenanze (I'py3us)

Pezynuposanue na 3akonooamenvnom yposhe
uncmumyma “Must Carry” kak 0OuH u3 coCmagHvIx
9/IeMEHMO8 0eMOKPAMU1ecKo20 3aKoHo0amenbcmea 44

Cumon Takamsuiau (I'py3ns)

Ipesymnyust docmoeepHocmu 1 NOIHOMbL 3aNUCU
nyonuuH020 peecmpa — 0eMOKpamuyeckoe
3AKOHOO0AMenbCME0 Uiy npoodei

6 3akonooamenvcmee? 52

Kapen CypenoBnu AmMupsin (ApmeHus)
Hexomopuie npobremv epaxcoancmea u
0801IH020 epadcoancmea PA 60

Mapune Uxonus (I'py3us)

Kongauxm nopm 6 npeonpunumamenbCkux npagoewix
OMHOWEHUAX U MEXAHUZMBL €20 YCIMPAHEHUS NYMEM
COBEPUIEHCNBOBANUA 3AKOHOOAMENbCEA 65

Hop6epTt Bepucnopdd (I'epmanms)
Hemoxpamuueckoe 3axonooamenscmeo 6 Egpone —
Xapmus Esponetickoco Coroza no npasam

uenosexa u «Memoo Koneenmay 72

Maprapura Iaactan (Apmenus)

Usbupamenvuvie npasa: mpebosanus o
HOCMOSHHOM NPONCUBAHUU K KAHOUOAMAM

8 pamKax 3akonooamenbcmea Apmenuu 80

Onpu Esrenus llnerenas (I'epmanns)

Ponb sxcnepmos 6 «0emoxkpamuueckom»
3aKOHOOAMENbHOM Npoyecce:

2po3uUsL HApOOHOUL eracmu? 88

Content

Editorial

Articles

e Azade Jabbarzade (Azerbaijan)
Understanding of the Democratic State
and Legislation

e Anahit Manasyan (Armenia)
Suffrage (Electoral Right) of Citizens
Sentenced to Prison and Serving the
Sentence, and the Need to Improve the
Constitutional and Legislative Regulation
of the Republic
of Armenia on the Subject Matter

e Pavle Beria (Georgia)
Protection of the Principle of Lawfulness
towards Internally Displaced Persons (IDPs)
from the Occupied Territories of Georgia

e Tamara Shakaryan (Armenia)
Improvement of the Concept of Administrative
Responsibility of Legal Entities in the
Perspective of Judicial Reforms

e Nino Kilasonia (Georgia)
Public Participation, as a Form of Control
over Delegated Legislation

e Mayis Aliyev (Armenia)
Democratization of Legislation Envisaging
the Education Rights of Persons with
Disabilities in Azerbaijan

e Sergi Jorbenadze (Georgia)
Regulating “Must Carry” at a Legislative
Level as One of Integral Elements
of Democratic Legislation

e Simon Takashvili (Georgia)
Presumption of Veracity and
Completeness of Public Registry Data
— Democratic Legislation or
a Legal Gap

e Karen Sureni Amiryan (Armenia)
Some Issues of Armenian Citizenship
and Dual Citizenship

e Marine Chkonia (Georgia)
Conflict of Norms in Corporate Legal
Relations and its Elimination through
Improving the Legislation

e Norbert Bernsdorff (Germany)
Democratic Law-Making in Europe: the
EU Charter of Fundamental Rights and the
“Convention Method”

e Margarita Galstyan (Armenia)
Electoral Rights: Residency
Requirements for Candidates under
Armenian Legislation

e Audrey Eugénie Schlegel (Germany)
The Role of Experts in ,, Democratic
“Legislation Processes: Erosion
of the Power of the Demos?

243

251

253

257

262

269

275

281

288

292

398

306

314



Aarap Inyapaosuy Mlatupsin (ApmeHus)
Hexomopuie acnexmui cogsepuiencmeosanus
npagoswvlx MexaHu3Mos peciameHmayuu
npeosvlbopHol acumayuu 6 Pecnyonuxe
Apmenus

Tamap I'Bapamanze (I'py3ust)
Heobxooumocmo peghopmuposarnus kodexca 06
AOMUHUCTADAMUBHBIX NPAGOHAPYULCHUSLX

I'eram BapaanoBu4 I'eBoprsin (ApmeHust)
Tpasoswie nocnedcmausi KoHYeHmpayu,
66€0CHHOIL 6 Deticmaue 8 HapyuleHue
3axkoHooamenvcmea 6 Pecnyonuxe Apvienus

Baxraunr I'mopransze (I'py3us)
Dopmuposanue cmadbuIbHO20 NPAGUMETLCMEA.:
nonynpe3udeHmcKas Mooessb

AraBHHN AKonsiH (ApMeHHUs )
O HekomopbIx 60NPOCAX AHMUMOHONONLHO2O
peaynuposanus 6 Pecnyonuke Apmenus

Hona 3youramsuian (I'py3us)
Lapanmuu npasa cobcmaeennocmu napmuépa 6
obwecmee ¢ 02pAHUYeHHOU OMBEMCMBEHHOCbIO

Baxraur baunamsuiu (I'py3ust)
3awuma unmepecoe cmoponvl 002080pa NYMémM
a0eK8amHo20 MoNKOGAHUS HOPM 2PANCOAHCKO20

97

103

111

116

123

131

rkooexca I pysuu (I'KT), pecyrupyrowux cmanoapmuule

NONOdHCEHUsL 002060Pa, U HEODXOOUMOCTD
peopmuposanusi Hopm, codeprcaugux npooevl

Turpan AprypoBuu MapkocsiH (ApMeHus)
IIpobnemvl nepecmompa 6 2paxcoancKom
€y0onpou3800cmae 6CMynusUUx 6 3aKOHHYIO CUTY
CYOEOHBIX AKMO8 6 pe3yibmanme OmmeHbl
JIeAHCauux 8 ux OCHoOge Cy0eOHbIX U
AOMUHUCIPAMUBHBIX AKINOG

3axapus Beanasze (I'py3ust)

Cmenens egponeusayuu mpyoosulx pe2yisayull 8
3AKABKAZCKOM PE2UOHEe: CPAGHUMENbHbIL AHATU3
mpyoosvix cmanoapmos Apmenuu,
Asepbaioxcana u I py3uu

Apmen JlesonoBu4 Kunakusin (ApMmeHusi)
AxmyanvHole npobnemsl npaso8oco
peaynuposanus c60600bl U 3aLyunvl
ungopmayuu

O030p cyne0HOI NPAKTUKH

Haranus Bypayau (I'py3us)
Hacxkonvko ycnewno Eeponetickuti cyo
NO Npasam yenosexa peulaen onpocsl
pasencmea u HeOUCKPUMUHAYUU

Hopo6ept bepucaopdd (I'epmanust)
Coobwenue o cyoebnoii npaxmuke Esponetickoeo
Cyoa no npasam uenosexa no uHOUSUOYALbHbIM
arcanobam npomus Azepoaiiodicana,

Apmenuu u I'pysuu 6 2013 200y

(Omuemmnviii nepuoo: 01.01.2013 no 31.12.2013)

Jumutpuii I'erenaBa (I'py3us)
Hexoncmumyyuonnoe KOHCmMumyyuoHHoe
U3MeHeHue: mpu onpedeneHus u3 NPaKmuKy
Koncmumyyuonnoeo Cyoa I pysuu

139

150

154

165

174

178

181

e Edgar Shatiryan (Armenia)
Some Aspects of Improving the Legal
Mechanisms of Regulation of the Election
Campaigning in the Republic
of Armenia

e Tamar Gvaramadze (Georgia)
Necessity for Reforming the
Administrative Offences Code

e Gegham Vardani Gevorgyan (Armenia)
Legal Consequences of Concentrations
Put into Effect in Violation of Legislation
in the Republic of Armenia

e Vakhtang Giorgadze (Georgia)
Formation of Stable Government in
the Model of Semi-Presidential System

e Aghavni Hakobyan (Armenia)
On Some Issues of Antitrust Regulation
in the Republic of Armenia

e Nona Zubitashvili (Georgia)
Guarantees of the Partner s Right to Property
in a Limited Liability Company

e Vakhtang Bachiashvili (Georgia)
Protection of the Interests of a
Contract Party by the Adequate Interpretation
of the CCG Provisions on Standard
Contract Terms and the Necessity to
Reform the Flawed Norms

e Tigran Arthuri Markosyan (Armenia)
Issues of the Review in the Civil Procedure
of the Legally Enforced Judicial
Acts as a Result of the Annulment of
a Judicial Act and an Administrative
Act Underlying it

e Zakaria Shvelidze (Georgia)
The Europeanization Level of Labor
Regulations in Trans Caucasian Region:
A Comparative Study of Labor Standards
in Armenia, Azerbaijan and Georgia

e Armen Levonovich Kinaktsyan (Armenia)
Current Problems in Legal Regulation of
Freedom of Information
and Information Protection

Case Law Review

e Natalia Burduli (Georgia)
How well has the European Court of Human
Rights dealt with the issue of equality
and non-discrimination?

e Norbert Bernsdorff (Germany)
Report on the Practice of the European
Court of Human Rights on Individual
Complaints against Azerbaijan, Armenia
and Georgia in 2013
(reporting period.: 1.1.2013 —31.12.2013)

e Dimitry Gegenava (Georgia)
Unconstitutional Constitutional Amendment:
Three Judgments from the Practice of
the Constitutional Court of Georgia

321

326

333

337

344

351

358

368

372

382

390

393

396



Hapune Asiexcansin (ApMeHmust)

Pazeumue uncmumyma nepecmompa cyoedmnvix
aKmos no OCHOBAHUIO HOBO20 OOCMOAMENbCIEA
HA OCHOBAHUU NOCHAHOBIEHUTL
Koncmumyyuonnozeo cyoa PA

Huno Kunaconus (I'py3us)
Cy0ebHblti KOHMPOIb YUacmusl Hapood 6
AOMUHUCTPAMUBHOM HOPMOMBOPUECEE

T'op Oranecsin (ApmeHust)

Ilpobnema npeomema unou8UAYaIbHO20
obpawenus ¢ npaxmuxe Koncmumyyuonnozo
Cyoa Pecnybnuxu Apmenus

Maxka Tonya (I'py3us)

Bpeo (coz0anue yeposvl npuuunenus epeoa),
NPUYUHERHBIIL OKpYdICcalowell cpede

KaK OCHo8auue 0.1 mpeOo6aHsl

803MeweHUs 8pedda - 0030p cyOeOHOU NPAKMUKU

KOMMCHTapl/II/I K CyIleﬁHI)IM pPeUICHUAM

Mapuam Ocunsin (ApMeHH)
Kommenmapuu no pewenuro Kupaup
Cegunan npomus Apmeruu

IMama Uoum Orasl Cadapos (AzepOaiigxan)
Youricmeo nacneoooamens nacieonukom
6ce0Ccmee NPUYUHbL, He CEsI3AHHOL

¢ Hacieouem, He CHumaemcs OCHoO6ol, 4moobl
cyumamo 3mo2o HACAeOHUKA HeOOCMOUHbIM

Apunia 3ambaxunze (I'pysus)

Ananusz cyoebHozo peutenus no nyHkmy 6 cmamou 3

3axomna I pysuu o npeonpunumamensx

(310ynompebienue npasosou Gopmou 02paHuyeHUs.

0MEeMCcmeeHHOCIU NAPMHEPOM CYObeKma
NPeONPUHUMAMENbCKOU QesiMeNbHOCIL)

Penen3us

Mopuc lanuxaweunu, I'ueu Mukanaose,
Maiis (3oiisn) Xacus,
THenumenyuapnoe Ilpaso, 2014

191

199

204

213

226

234

239

452

e Narine Aleksanyan (Armenia)
Development of Institution of Judgment
Review Due to New Circumstances on
the Basis of the Decisions of the
RA Constitutional Court

e Nino Kilasonia (Georgia)
The Judicial Review of Public Participation
in Administrative Rulemaking

e Gor Hovhannisyan (Armenia)
The Problem of the Subject of the Individual
Appeal in the Practice of the Constitutional
Court of the Republic of Armenia

e Maka Todua (Georgia)
Harm Caused to the Environment
(Creation of the Threat of Harm) as a Mean
on Compensation Request
(Review of Judicial Practice)

Comments on Court Decisions

e Mariam Osipyan (Armenia)
Comments on the Decision of
Zhirayr Sefilyan v. Armenia

e Pasha Ibish Ogli Safarov (Azerbaijan)
Murder of a Decedent by a Heir for a
Reason not Related to the Decedent
Estate is no Legal Basis for Finding
such a Heir an “Unworthy Heir”

e Archil Zambakhidze (Georgia)
Analysis of the Court Decision with regard
to paragraph 6 of Article 3 of the Law
of Georgia “On Entrepreneurs”
(Abuse of the Liability Limitation
form of an Enterprise)

Book Recommendation
o Moris Shalikashvili, Givi Mikanadze

and Maia (Zoia) Khasia,
Penitentiary Law, 2014

406

413

418

426

438

444

448

452



150 IOIOX 5/2014

Turpan Apryposud Mapkocsin'

IIpo6nemMbI mepecMOTpa B rPaKFAHCKOM
CYIOIPON3BOJCTBE BCTYNMBIIBIX B
3aKOHHYIO CUTy CyleOHBIX aKTOB B
pe3ynbTaTe OTMEHBII] TeKAINX B UX
OCHOBeE CyleOHBIX I AIMUHNUCTPATUBHBIX
aKTOB

1. BBenenue

Ilpasa u c60600b1 uenosexa, cuumarowuecs 6 cogpe-
MEHHOM MUpe OCHOBHOU ONOPOll NPAB0BO20 2CyOapCmed
U KOHCTUMYYUOHHOU OeMoKkpamuu, 0yoym Hocumv oOe-
KAapamueHuvlil xapakmep, eciu He 06YOym 2apanmupo-
8aHbL IDPEKMUBHBIMU MEXAHUBMAMU  BOCCMAHOBICHUS
HapyweHHvIX npas. B smom psdy docmoun enumanus
UHCTUNYM nepecMompa Cyo0edHbIX aKmog no 6HOBb OmMm-
KPbLBUUMCSL 0OCOAMENbCMBAM, CEA3AHHbIE C KOMOPbIM
npobiemvl — 8 0OUeM Yerom, a NpedsiodceHHble K UCCIle-
dosanuio 6 Hacmosueli pabome 0npocsl — 8 YACMHOCMU,
CPABHUMENLHO MALO0 U3VYEHbl HAYUHbIMU Kpyeamu. B no-
000OHBIX YCA0BUAX HEOOXO0OUMOCHb BEPHO20 BblsGEeHUs.
cooepacanis dJMoe0 OCHOBAHUSL NepPecMompd cyOeOHbIX
aKmoe 8 NpasonpuMeHUmenbHol nPaKmuKe, YCmpaHenus
ynyuwleHuil u HedoCmamrxo8 8 Oelicmaylouem paicoan-
CKO-NpOYeccyanvHOM 3aKOHOOAmenbcmee U  pas3gumus
uMeroue2ocsi npasoso2o pezyruposanusi 00beKmueHvIM
00pazom npuoarom akmyaibHOCmb Hacmoswell pabome.

I1. 3akpemnJieHne B rpaKIaHCKOM
npoueccyajabHoOM Koaekce PA
OCHOBAHHUA MEePeCMOTPA BCTYNMBIIBIX
B 3aKOHHYI0 CHIIY CyAeOHBIX
AKTOB, BBIHECEHHbIX HA OCHOBAHUM
KAcCalMHU CyAe0OHOr0 aKTa U OTMEHbI
aIMUHUCTPATUBHOIO AKTA

JelicTByto11ee rpaxJaHCKOe MPOoIIeCCyanbHOE 3aKOHOA-
TEIBCTBO TIPEAOCTABISIET BO3MOKHOCTh TIEPECMOTpa BCTY-
MUBIINX B 3aKOHHYIO CHITY CyIeOHBIX aKTOB B YUCIIE IPYTUX
CITy4aeB Takoke TIPH TeX 00CTOATENbCTBAX, KOrna CyAeOHbIN
aKT WIM aJMUHHACTPATHUBHBIN aKT, 3aJI0KCHHBI B OCHOBY
CyeOHOro aKTa, 1Mo KaKoH-MM0O0 MPHYINHE COOTBETCTBEHHO
KaccupyeTcsi Wi OTMeHsieTcsl. B 4acTHOCTH, COTTIACHO YacTH
4 crarpu 204.32 I'paxxmaHCKOTO MPOIIECCYaTbHOTO KOIEKca
PA? (manee — cokparenHo “TTIK”): ”BHOBb OTKPBIBILIHECS
00CTOSITENILCTBA SBJISIFOTCSI OCHOBAHUEM JIJIs TIEPEeCMOTpa Cy-
JeOHOTO aKTa, eCJIM OTMEHEH TOT CyICOHBIN aKT, pelicHue

' Accucrent Kadenpsl rpaxmanckoro cymompounsBoactsa EIY,

K.I0.H.
2 Tpunst 17.06.1998r. Cm. OBPA 1998.09.09/20(53).

CyHa, peIleHHe aIMUHHCTPAaTHBHOTO OpraHa WM OpraHa
MECTHOTO CAaMOYIIPABIICHHUSI KOTOPBIC MTOCITY KUK OCHOBAHH-
€M J|JIsl BHIHECEHUSI JAHHOTO PELICHUS .

3akperuieHne 3TOM TPyIbl BHOBh OTKPBIBIIUXCS 00CTO-
SITENTBCTB B MIEPBYIO Ouepe/Ib 00YCIIOBIEHO HEOOXOUMOCTHIO
ydeTra npeaornpeaciCHus BCTYIIUBIINX B 3aKOHHYIO CUITY CY-
JIeOHBIX aKTOB (OT JIATHHCKOTO TepMuHa §Praejudicio”). Ipe-
FOIIAIHAIBHAS. CBSI3b MEXKITYy aKTaMH IPABOCYAMS MIPOSIBILS-
€TCsl B TOM, YTO BCTYIMBIIMI B 3aKOHHYIO CUITY IIEPBUYHBII
CyHeOHBIH aKT MPeIOTPEIeNsieT COAep KaHNe BHOBD BEIHOCH-
MOTO CyeOHOIO aKTa B YaCTH, KOTOPAasi OTHOCHUTCS K (paKTam,
YK€ YCTaHOBIICHHBIM I10 JIPyTOMY PACCMOTPEHHOMY MIPEXKIC
neny. Ilpu stom TpeOyeTcss BCero JIMIIb MPEICTABICHUE
BCTYIHBILIETO B 3aKOHHYIO CHITY PEIICHNS FJIA IPHTOBOPA MO
PacCMOTPEHHOMY TIPEKJIE JIeNy, KOTOpbIe B BHIE MCKITFOYE-
HESI CYUTAIOTCS UMEIONIMMHI 3apaHee YCTAHOBICHHYIO CHITY
(T'TIK wacts 2 crarbu 53).

DTO OOBACHSETCS TeM OOCTOSATENLCTBOM, YTO (PaKTHI,
KOTOPbIE YCTAHOBJEHBI BBEIHECEHHBIM II0 TECPBHYHOMY
JeNly pEIICHHEM WM MPUTOBOPOM, CUUTAIOTCS JOCTO-
BCPHBIMH, TO €CThb COOTBETCTBYIOIIIUMU ﬂeﬁCTBHTCHLHO—
ctr.’ IMEHHO 110 9TOM MPUYKHE B KAYE€CTBE MTPOM3BOIHON
MPEAOIPEICICHHOCTH BCTYIHBIIETO B 3aKOHHYIO CHILY
CyneOHOro aKkTa BBICTYINAeT 00A3aHHOCTh CyJla 1O BHECEe-
HUIO TTOZOOHOTO OOCTOSITENBCTBA BO BHOBH BBHIHOCHMBIN
CyneOHBIN aKT, a BOJS yYacTBYIOIIMX B JICNE JIUI[ B ITOM
BOTIPOCE HE MOXKET HMEThb KaKOro-IMOO BO3JEHCTBHA.
CrnemoBarenpHO, Kaccalys MEPBUYHOTO CyAeOHOTO akKTa
HEMPOU3BOJIBHO TOJDKHA MPUBOIUTH K HENOKA3aHUIO CUH-
TaoIUXCA TPEAOIPEACIICHHBIMU OGCTOHTCHBCTB Apyroro
CyneOHOTo akTa, BBIHECEHHOTO Ha €T0 OCHOBAHHH.

OIHOBPEMEHHO CIIEAYET YUUTHIBATh, YTO MPEHAOIPEIe-
JIEHHOCTH CyeOHBIX aKTOB HE HOCHUT a0COJIOTHOTO Xapak-
Tepa W MMeeT OOBEKTHUBHBIC Tpeneibl JeicTBus. MHade
TOBOPSI, OHO TOJIBKO B OINPEICICHHBIX MpeAeiax Mpearo-
JlaraeT JUis y4acTBYIOIIMX B JieNie JTUI OCBOOOXKIEHUE OT
00513aHHOCTH JOKa3bIBAHMS, a TAKKe 3alpeT Ha MOBTOP-
HOE JTOKa3aTeIbCTBO WU OMPOBEPIKEHHE IMOMOOHBIX 00-
CTOSITENILCTB B JIaJIbHEHIIIEM CYIOTIPOU3BO/ICTBE.

Cormacao gactu 2 crareu 52 I'TIK oOcrostenncTBa,
YCTaHOBJICHHBIC BCTYITUBIIMM B 3aKOHHYIO CHIIY PEIICHH-
€M Cy/la TI0 paHee PacCMOTPEHHOMY TPaXKIAAHCKOMY JIEIy,
TIPU PaCCMOTPEHHH B CYIE APYTOTO Jiefla MEKITy TEMH e
JHWIAMUA BHOBb HE TOIUIEKAT IOKa3piBaHuio. K aHammzy
storo npasmwia Kaccarmonnsiii cyn PA oOparuics B psiie
CBOUX MOCTAHOBJICHHH, B TOM YHCIIC B TIOCTAHOBICHUH TIO
rpaxaanckomy neiry Ne 3-39 (KC) ot 29 despans 2008
rofa, ¥ ChOpPMYIUPOBAIT IPUHIMITHATEHBIN TIOIXO0/] B CBS3U
C CITyJasiMH, KOTJ]a 00CTOSITEIECTBA, YCTAaHOBJICHHEIE BCTY-
MUBIIMM B 3aKOHHYIO CHIIY PEIICHHEM Cyna II0 paHee pac-

3 CM. Ocokuna I'JI, Kypc rpaxkaaHCKOTO CyHOIPOH3BOACTBA
Poccun. O6mas yacte: Yuebnoe nocodue. — Tomck: M3a-Bo Tom.
yH-Ta, 2002, cTp. 524-525:
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CMOTPEHHOMY TPaKITAHCKOMY IeJTy, HE MOTYT CUHUTATHCS
npenonpeneeHHpIMA. Tak, COMIacHO yKa3aHHOMY IMOCTa-
HOBJICHHIO: “OOCTOSTEIbCTBA, YCTAHOBJICHHbBIC BCTYIIHB-
M B 3aKOHHYIO CHITy PEIICHHEM CyZa IO paHee paccMo-
TPEHHOMY T'PXKIAHCKOMY JIEITY, IO CMBICITY YacTH 2 CTaTbU
52 T'paxnaHckoro mporeccyajlbHOro kojekca PA mmeror
3HAYCHUE TPEHONPEACTCHHOCTH ISl PaccMaTpUBaEMOTO
JieTIa, KpOME TeX HCKITIOUUTENBHBIX CITydaeB, KOTa:

a) 9TO YCTaHOBIIEHHOE OOCTOSITENILCTBO HE HE OTHO-
CHTCS K TIPEMETY FICKa 110 paHee pacCMOTPEHHOMY TPak-
JAHCKOMY IieiTy (He TPUYUCIICTCS K Py 0OCTOSTEIBCTB,
MOJIICKAIIUX JTOKA3bIBAHUIO) U (MJIH)

0) 3TO OOCTOSITETLCTBO YCTAHOBIIEHO C TPYOBIM Ha-
pylIeHHEeM (OPMANBHBIX MPOIECCYATBHBIX MPABIIT JHOO
OJTHOM M3 CTOPOH B YCJIOBHUSAX OTPAaHUYCHHOCTH MPOIIECCy-
aJIbHBIX BO3MOKHOCTEH .

B ornuume OT BCTYNMHUBIIETO B 3aKOHHYIO CHIIYy pe-
HICHUS CyJia M0 paHee PacCMOTPEHHOMY TIPakJaHCKOMY
JIeITy, BCE YCTAHOBJICHHBIC KOTOPBIM OOCTOSTENBCTBA, 32
UCKIJTIOYCHHEM BBIIICYIIOMSIHYTBIX CIy4aeB, 00s3aTeIbHBI
IIPU HOBOM PacCMOTPEHUM [€Jla, BCTYIMBIIUI B 3aKOH-
HYIO CHJIy IIPUTOBOP CyIa IO YTOJIOBHOMY Jey 00s3aTe-
JICH VIS CyZa TOJIBKO IO TeM (paKTaM, COIIACHO KOTOPHIM
YCTaHOBJICHBI OIPEACICHHBIC NEHCTBUS M COBEPIIMBIIHE
ux nuna. [Ipu sToM He M00BIe YCTaHOBICHHBIC BCTYTIHB-
IIAMU B 3aKOHHYIO CHJIy IPHTOBOPOM CyIa JEHCTBUS SIB-
JISIFOTCS TIPEJIOTIPE/ICIEHHBIMHU, & TOJIBKO T€, KOTOPBIE TO-
CPE/ICTBOM KOTOPHIX NPOSIBISICTCS OOBEKTHBHAS CTOPOHA
COOTBETCTBYIOIIETO MPECTYIICHHsL.*

Taxum 00pa3om, MOKHO CJIeIaTh BEIBO, YTO KaCCAIHs
MPEIOTIPECIICHHOTO U CYACOHOTO aKTa PEIICHHS HIIN
IPUTOBOPA IO BHOBH OTKPBIBIIMMCSI OOCTOSATEIBCTBAM
MOYET pacCMaTPUBAThCSI B KAY€CTBE OCHOBAHUS ISl TIepe-
CMOTpa CyJIeOHBIX aKTOB IPH YCJIOBUH, €CITH COOJIOICHBI
IpeeNbl MPEAONPENSIICHHOCTH TEPBUYHOTO CyneOHOrO
akTa. B npoTuBHOM cilyyae MO>KHO TOBOPUTH O JOIYIIEH-
HOW CyZIOM CyZIeOHO# omrOKe, IpU YCIOBUH KOTOPOH Tie-
pPECMOTp IO BHOBb OTKPBIBIIMMCSI OOCTOSITEIBCTBAM, IO
HalmeMy MHEHUIO, CTAHCT 3aMaCKUPOBAHHBIM MPOTECTOM
U MOXXET MPHUBECTH K HAPYIICHUIO TIPHHITUIIA TIPABOBOM
OIIPEICTICHHOCTH.

Kpome 3toro, cieayer UMEThb B BHILY, YTO CBSI3b MEXK-
Iy BBIHECEHHBIMU MO TPaKIAHCKUM JellaM CyACOHBIMU
AKTaMU MOXKET MPOSIBISITHCS TAK)KE TIOCPEACTBOM HX 005I-
3arenbHOCTH. CyTh 3TOTO MpPU3HAKa B OOIIEM 11E€JI0OM BbI-
paxena B ctarbe 14 I'TIK, cormacHo KOTOpO# BCTyNMUBIITHE
B 3aKOHHYIO CHJIY CyICOHBIC aKThI 00513aTEIbHBI HE TOJIBKO
JUIS yJacTBYIOIIUX B JieJie JIMI, HO ¥ JUI1 BCEX TOCyAap-
CTBEHHBIX OPTaHOB, OPTaHOB MECTHOTO CaMOYIIPaBICHNS,
UX JOJDKHOCTHBIX JIUII, IOPUIMYCCKHUX JIUI U TPaKIaH U
MOATIeKaT MCIIOIHEHHUIO Ha Bcel Tepputopuu Pecmy6mm-

4 Cwm. [ocranosnenue Kaccapontoro cyna PA 1o rpakiaHcKoMy
nemy Ne 3-1091 (KC) ot 5 centsadps 2007 roxa.

K ApMmeHns. YKazaHHBIE CYOBEKTHI OOS3aHBI YyBakaTh
aBTOPUTET Cy/eOHOTO aKTa, COAeHCTBOBATH CBOMMU JIEH-
CTBUSIMH €T0 HCIIOJHEHHUIO, YIUTHIBAaTh CyACOHBIH aKkT B
MIpOLIECCE CBOEH AEATENBHOCTH U HE MOTYT MCXOIOUTH U3
IPEANOI0KEHHs, YTO BCTYNUBIIUN B 3aKOHHYIO CUILY CY-
JeOHBII aKT HE SBIAETCS BEPHBIM, TaK KaK Cy/COHBIH aKT,
a c(hopMyaHpOBaHHBEIC B HEM CYAOM BIIACTHBIC 3allOBE/H,
C MOMEHTA BCTYIJICHUS B 3aKOHHYIO CUILY, IPHOOPETAIOT
CHJIy ITPaBOBOTO aKTa.’

B KoHTekcTe BBILIEU3TI0KEHHOIO CUMTAeM, 4TO Kac-
CallMI0 Cy/eOHOro aKTa Kak BHOBb OTKpBIBIIEECS 00CTO-
ATENBCTB CIEAYeT KBATU(UIIMPOBATh JaXKe B TOM Cllydae,
KOTJ[a TIOCTICTHUI HE SBISUICS MPEAONPEISICHHBIM U OBLT
3aJI0keH B OCHOBY CY/€OHOTrO aKTa, MOUIEXKAIEro Ie-
pecmotpy. IIpu 3TOM cka3aHHOE OTHOCHUTCSI HE TOJIBKO K
Kaccalny pemIeHus], HO U JII0O0TO BRIHECEHHOTO T10 TPaxk-
JAHCKOMY JIely CYAeOHOro aKTa, Tak Kak B MyHKTe 4 cTa-
TpH 204.32 I'TIK ucnons3yercs MoHATHE ~CyACOHBIH akT”,
KAaKOBBIM SBJISIIOTCSI BBIHOCUMBIE 110 TPaKJAHCKUM J€IaM
U pellIeHHe, U MOCTAaHOBJIEHHE, U IIATEXKHbIE PACHOpPSIKeE-
Hus (crarbs 13 T'TIK).

[TapamnensHO CymneOHBIM akTaM 3aKOHOJATENh MPH-
yUCAUA K OOCYXKJaeMOHl TIpynne BHOBb OTKPBIBLIMXCS
00CTOATENBCTB OTMEHY TE€X aIMUHHCTPATHBHBIX AKTOB,
KOTOpBIE TAK)KE MOCTYKUJIM OCHOBAaHUEM [Is1 BHIHECEHMS
[epecMaTpUBAEMOro Cy[cOHOro aKTa.

Cremyer OTMETUTB, UTO B HayKe O CyIOIPOM3BOACTBE BO-
MIPOC KBATU(PUKAIIIN OTMEHBI aIMHHICTPATUBHBIX aKTOB IO
BHOBb OTKPBIBLINMCS OOCTOSITEIIECTBAM 3a4ACTyI0 OOBSCHS-
eTcs TeM, 4TO aJMUHHUCTPATUBHBIC aKThI IS JeNa, paccMa-
TPUBAEMOIO B HOPSAKE PAKIAHCKOIO CYIOIPOU3BOICTBA,
TaKKe MOTYT MMETh MPEJONPEAEIIoIee 3HAYCHUE, eciu
OHM OBUIM BBIHECEHBI B MpE/ETaX KOMIICTCHIIMH COOTBET-
CTBYIOIIMX OPraHOB M JIOJDKHOCTHBIX JHILS Mexay Tem,
MOO0HBII TTOAXO HE MOXKET CUUTATHCS MPHEMIIEMBIM, TaK
KaK IpeaonpeieIeHNe SIBISIETCS MPU3HAKOM 3aKOHHON CHITBI
HCKJIIOYMTENBHO PELIEHNH U [IPUTOBOPOB Cy/A.

OTHOILIEHYS, CBSI3aHHBIC C MPUHATUEM, UCIIOIHEHHEM
aIMMHHUCTPATUBHBIX AKTOB U PSIIOM JIPYTHX BOIPOCOB, PETry-
nupyrorcest 3akoHoM PA “O0 ocHOBax aMUHHACTPHPOBAHUS
W agMUHUCTpaTHBHOM mpomsBoxctee”.” Yacts 1 crarbu 53
YKa3aHHOTO 3aKOHA MOCBSIIIEHA ONPEACICHUIO TIOHATHS, CO-
IJIaCHO KOTOPOMY: “AJIMUHHCTPATHBHBIM aKTOM SIBJISICIOTCSI
HMEIOIIIE BHEILIHEE BO3/ICHCTBYE PELICHUE, PACTIOPSHKEHUE,
IIPUKA3 WM MHOU MHIMBUYyaIbHBIN IIPABOBOM aKT, KOTOpPbIE
IIPUHSTHl aMUHHUCTPATUBHBIM OPraHOM B LIENSAX Yperyiu-
pOBaHMsI KOHKPETHOTO Jief1a B cepe oOIIeCTBEHHOTO NpaBa

5 Cm. C. I Meepsn, CynebHble aKkThl 1O TPaXKTAHCKHM JeIaM

cyna nepBoi uHcranuuu. EpeBanckuii rocynusepcutet, EpeBan,
Wznarenscro EI'Y, 2010r, cTp.161.

CM. Pesynenko A.H., IlepecMoTp cyneOHBIX aKTOB, BCTYITHBIINX
B 3aKOHHYIO CHITY, [10 BHOBb OTKPBIBIINMCSI 0OCTOSITEIECTBAM KaK
CTaJMsl TpaXkJaHCKOro mporecca. Jluc. ... KaHI. IOpHJ. HayK —
Bonrorpan, 2001, ctp. 80.

7 TIpunsar 18.02.2004r. Cm. OBPA 2004.03.31/18%¥317) ctp. 413.
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1 HallpaBJIeHbl HA YCTAHOBJIEHUE, U3MEHEHUE, JTMKBUAALIUIO
WY TIPU3HAHKE TIPaB | 00sI3aHHOCTEH TSt JvIT .

Kaccanmonnsii cyn PA, oOparriasich kK BOIPOCY BO3HUKHO-
BEHM [IPABOBBIX MTOCIEACTBUI aIMUHUCTPATUBHBIX aKTOB, B
CBOHX TIOCTAQHOBJICHUSIX HEOIHOKPATHO MOTYEPKHBAI TO 00-
CTOATEJIBCTBO, YTO HEOCHOPEHHBIH aIMUHUCTPATUBHBII aKkT
SIBIISIETCST TIPABOMEPHBIM, M KaKOe-MrOO0 JIHIO, B TOM YHCIIe
rOCYAApCTBEHHBIN OpraH, He MOKET CTaBUTh 0]l COMHEHHUE
ero npasomepHocts. CortacHo Kaccammonnomy cyny PA:
”Ecii aJIMUHUCTPATHBHBIN akT He ObLT OCIIOPEH, HEe ycTa-
HOBJIEHA €r0 HUYTOXKHOCTh, HE IPU3HAH HENPaBOMEPHBIM —
HeZIeHCTBUTEBHBIM, HE YTPATUII CBOIO CHITY, CJIEIOBATEIBHO
KaXJpIi contano crathbe 5 KoHcTHTYIMM 00s13aH UCXOIUTD
U3 TOM MMPE3yMIILUH, YTO OH ObLT IIPUHAT B MPEIENax MOIHO-
Mounii, oTBeIeHHBIX KoHCTHTYIHEH Hith 3akoHaMu’™”.8

OcCHOBBIBasiCb Ha BBILIEU3JIOKEHHOM MOXKHO COIVIa-
CUThCS ¢ TOUKOH 3peHust M. I. @UIBYeHKO OTHOCHUTEIBHO
TOTO, YTO MCIOJIb30BaHUE aJMUHUCTPATUBHBIX aKTOB B
KauecTBE OCHOBBHI BBIBOZOB Cyna OOYCIIOBICHO IOPHIH-
4yeckoil cuioit atux akToB.’ [Ipu 3TOM Cya MOXKET Ha HX
OCHOBAHMHM JeJIaTh BBIBOJIbI KaK OTHOCHUTEIBHO IpaB U
00SI3aHHOCTEH CTOPOH, TaK M CYUTATh YCTAHOBICHHBIMHU
Ipyrue pakTuIeckrue 0O0CTOsITEIbCTBA JeTa.

[Ipu oOcyxaeHun mpobiemMbl MepecMoTpa CyaeOHBIX
aKTOB BCJIEJCTBUE OTMEHbI QIMUHUCTPATUBHBIX AKTOB JI0-
CTOEH BHUMAaHHUs BOIPOC, C KAKOTO MOMEHTa OH OTMEHEH?
Jeno B ToM, uto crarhs 64 3akona PA ”’O0 ocHOBaxX aJMHHH-
CTPUPOBAHUSI M aIMUHUCTPATUBHOM HPOU3BOICTBE” MPEA-
yCMaTpUBaeT BO3MOXKHOCTb YTPaThl FOPUIMYECKON CHIIBI
HEIMPaBOMEPHOT0 aIMUHUCTPATUBHOIO AKTa KaK C MOMEHTA
IIPUHATHS PELIEHUs O €0 NIPU3HAHUU HEAEHCTBUTENIbHbIM,
TaK U C MOMEHTA MPUHATHS aJIMUHHUCTPATUBHOTO aKkTa. A
MIpY OTMEHE aIMUHUCTPATHBHOTO aKTa B TIEPBOM CITy4ae, TO
€CTb C MOMEHTA MPUHATHS PELIEHHs O IPU3HAHUM Hele-
CTBUTEINILHBIM, OH HE FOPUINYECKUE OCIEACTBUS IMEHHO C
aToro MoMmeHTa. Cie0BaTebHO, €N aIMUHUCTPATUBHBIN
aKT yTpauMBaeT CUIIy C MOMEHTA IIPUHATHA PELIEHUS O €ro
MIPU3HAHUM HEJCHCTBUTEIbHBIM, TO MPU TaKHX YCIIOBHSAX,
0 HaleMy YOeXKJICHHIO, 3TO HE JIOJDKHO CTAaHOBUTHCS OC-
HOBaHHMEM JUIs IEPECMOTpa BCTYIUBIIIETO B 3aKOHHYIO CUITY
CyeOHOro akTa, TaK Kak J0 MPUHATHA PELICHHUs O pU3Ha-
HUU HEIEUCTBUTEIBHOCTH, KOTOPOE BKIIFOYAET TAKKE MEPH-
OJI BBIHECEHHS ITOITIEIKAIIIETO TIEPECMOTpPY CYACOHOTO aKTa,
aJIMUHHMCTPATUBHBIN aKT CUUTAETCS JEUCTBYIOLIUM U MOA-
JIeKALUM UCTIOJHEHUIO.

B ropuauueckoii nureparype 4acTo 3By4aT MHEHHS O
TOM, YTO MPU3HAHWE HOPMATHBHBIX MPABOBBIX aKTOB He-
JICCTBUTENILHBIMA TaKKEe MOMKET SIBUTbCS OCHOBaHHEM

8 Cwm., Hanpumep, nocranosienne Kaccanmonunoro cyaa PA o
anmunucTparuBHoMy nery Ne KC/3986/05/09 ot 25 urons 2010
roja.

CM. Quavuenxo H.I, llpoueccyaibHble T'apaHTHHU MPHHATHUSL
000CHOBAHHOTO CyJeOHOTO PELICHHUs B TPAXKIAHCKOM IIpoIiecce.
Juc.xaun. ropun. Hayk — Boporex, 2010, ctp. 164.

JUTSL TIEPEeCMOTpa BCTYIHUBIINX B 3aKOHHYIO CHITy CyaeO-
HbIX akToB. Tak, Hanpumep, cornacHo 0. A. Tlonoy B
clly4ae MpU3HAHUS HOPMATUBHBIX MTPABOBBIX aKTOB HEJEH-
CTBUTEJIBHBIMU TaKXKe MMEIOTCS BCE OCHOBAHMA UL Iie-
pecMoTpa cyaeOHBIX aKTOB 10 OCHOBAaHUSAM 3TOM TPYIIIBI
BHOBB OTKPBIBIIUXCS 00CTOSATENHCTB. '

B ommume ot 1O. A. Tlomosa, U. A. TlerpoBa npusHa-
HUE HOPMATHUBHBIX IPABOBBIX AKTOB HEAEHCTBUTEIbHBIMU
paccMaTpuBaeT B acleKTe BHOBb OTKPBIBIIMXCS 0OCTO-
SITE€JbCTB B TE€X MCKIIIOUUTENBHBIX ClydasX, KOrzna cooT-
BETCTBYIOLIMIA HOPMATHBHBIN MPaBOBOH aKT MpHU3HAETCA
HEJICUCTBUTEBLHBIM C MOMEHTA YTparhl cuitbL.'! TTpu sTOM
9TOT HOAXOJ HallIell CBOE OTPaKEHUE TAKXKE B IPABOIPH-
MEHHTEILHON npakTuke Poccuiickoit @eneparyn. '

Mesxay TeM, IPUMEHUMOCTD KaK IIEPBOM, TaK U BTOPOH
TOYEK 3PEHUS B YCIOBUSX IEHCTBYIOLIETO I'PakIaHCKOTO
MIPOLECYATbHOTO 3aKOHO/IATEIILCTBA CIIYKUT ITOBOAOM IS
oTpe/ielIeHHbIX cOMHeHM. [Ipobnema 3akmroyaeTcs B TOM,
9T0 4acTh 4 crarbu 204.32 I'TIK He 3adukcupoBaia npu-
3HaHWE HOPMATHUBHBIX MPABOBBIX AKTOB HEIEHCTBHUTEIb-
HBIMHU B aCIEKTe BHOBb OTKPBIBIIUXCS OOCTOATEIBCTB.

Cuuraer, 4TO UCIOJIb30BAaHUE B yKa3aHHOM I10JIOXKE-
HUU BBIPOXEHUs ~’pelIeHHe OpraHa MECTHOIO YIpaBJe-
HUS” OTJENBHO OT aJIMUHUCTPATHBHBIX aKTOB TaKXe HE
CO3/1a€T OCHOBAaHMM AJI1 Takoro BbIBOJA, TaK KaK B HEM
HeT yKa3aHHUs O HOPMaTHBHOM XapaKTepe pelIeHus: opra-
Ha MECTHOTO CaMOyTpaBlIeHUs. A 3TO 00CTOSATEIBCTBO I10-
3BOJISIET CHIEJIATh BBIBOJ, YTO B 3TOM CJIydae 3aKOHOAATEIb
uMeNl B BUJY MHIMBHUIyaJbHbIE NMPaBOBbIE aKThl OpraHa
MeCTHOro camoymnpasieHusi. [Ipu 3Tom, Kak 3To ciaenyet
ux comocTasienus crareii 3 u 52 3axona PA 00 ocHoBax
aJMMUHUCTPUPOBAHUS U aJMUHUCTPATUBHOM MPOM3BOJ-
CTBE”, UHIUBUYaJIbHBII [IPABOBOM aKT OpraHa MECTHOIO
CaMOYIpaBJIEHUs] TAKXKE SBJIAETCS aJIMUHHCTPATUBHBIM
AKTOM, IIPU YCIIOBUM KOTOPOTO FTOBOPUTH O HEM OTHEIBHO
B niyHkTe 4 cratbu 204.32 I'TIK He Tak yX U BEpHO.

Hcxons U3 M3I0KEHHOTO CYMTAEM, YTO TOUKH 3PEHUs
aBTOPOB pacCMaTPUBAIOIIMX MPU3HAHUE HOPMATHBHBIX
MIPABOBBIX AKTOB HEJCHCTBUTEILHBIMUA B acleKTe BHOBb
OTKPBIBIINXCS OOCTOSITENBCTB KaXKyTCS YI3BUMBIMIL.

C npyroil CTOPOHBI, OJHAKO, CYUUTAaEeM Lieiecoo0pas-
HBIM PacCMOTPETh MOJHATHIN BOPOC € TOUKH 3PEHUS 0CO-
OeHHOCTE! MOMEHTA IPU3HAHUS HOPMATHBHBIX TIPABOBBIX
AKTOB HENIECHCTBUTEIbHBIMU U MPUMEHEHUS MOCIEICTBHIA

10 Cwm. Ionosa FO.A., Cynonpou3BOACTBO TI0 JieJIaM, BO3HHUKAIOIIUM
U3 MyOIMYHO-TIPABOBBIX OTHOIIEHHUIl (TeopeTHYecKue Mpoo-
nemsl). Kpacuonap, KI'AY, 2002, ctp. 159.

CMm. [lemposa H.A., llepecMOTp CyneOHBIX aKTOB IO BHOBB
OTKPBIBLIUMCS 00CTOSATENBCTBAM B TPAXKIAHCKOM U apOUTPaKHOM
nponeccax (CpaBHHTEIBHO-IPABOBOH acrexr). Jluc. ... KaHz.
opull. Hayk — Mocksa, 2010, ctp. 135.

CMm. CoOopuuk nocranoBineHuii [lnenymoB Bepxoaoro Cyma
u Beiciero Apourpaxnoro Cyma Poccuiickoii ®enepanuu
MO0 TPaKIaHCKUM JiefaM / COCT. I-p fopui. Hayk, mpod. A.J1
Cepzees. — 4-¢ u3n., neped. u gon. — M.: Ilpocmekt, 2009, ctp.
1111-1112.
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UX HEIEHCTBUTEIBLHOCTH.

PerynupoBanuio ykazaHHOU mpoOsieMbl OCBSAIIEHA CTa-
Ths1 199 Kozekca agMUHHACTPATUBHOTO CYJOIIPONU3BOICTBE
PA"3, cormacHO KOTOPO# NMPU3HAHHBIA HEACHCTBUTEIBHBIM
HOPMAaTHBHBI MPaBOBOM aKT, KaK IPaBUIIO, yTpaulBaeT
CUIIy C MOMEHTa O(DHIIMATBLHOTO OIyONMKOBAHUS pellie-
HUsSl aIMMHUCTPATUBHOIO CyZa O €ro NpU3HAaHUM Henei-
CTBUTEJIbHBIM, @ OCHOBAHHBIC HA HEM aJMUHHCTPATUBHBIC
WK Cy[IeOHBIe aKThl, PUHATHIE U UCTIOJHEHHBIE B MIEPUOI,
IIPEALIECTBYIOUIMN MPUHATHIO PELIEHUS] aJMUHUCTPATHB-
HOTO Cyna, NepecMOTpy He MOAJIekar, HO He MOTryT OoJjee
MIPUMEHATHCSI C MOMEHTA BCTYIJICHUS B CHITY PEIICHHS al-
MHUHUCTPATUBHOIO cyna. To ecTb, 3aKOHOIATENb COIVIACHO
00IIeMy TIPaBIITY MPEIYCMOTPEN B KAUYECTBE CPOKA YTPATHI
CHUJII HOPMATHUBHBIX MPABOBBIX aKTOB MOMEHT BCTYILICHUS
B CHUTY pelICHHsI 00 3TOM aJIMUHHCTPATUBHOTO Cy/a, 00paTt-
HYIO CHJTY 3TOMY OOCTOTENILCTBY HE NPUAaIL.

A BO BCeX TeX CiTyyasix, Korja pu3HaHue HOPMaTUBHOTO
IIPaBOBOIO aKTa yTPATUBIIKUM CHIIy C MOMEHTA €T0 BCTYILIe-
HUSL B CHUTY MOYKET MOBJICUb TSDKEJIBIC TIOCICICTBHS IS 00-
IeCcTBa U TOCYJapCTBa, 3aKOHOATENh CJIeall UCKITIOUYEHHE
13 YKa3aHHOTO [TpaBuiIa U IOMyCTHII IPU3HAHUE HOPMATHB-
HOT'O MIPAaBOBOIO aKTa MMEHHO C MOMEHTa €ro BCTYIUICHUS
B cuiy. [Ipu 3TOM, B KauecTBE JIOTHYECKOTO MPOIOTKEHHUS
TAKOTO MCKITIOUCHUS, TIPEYCMOTPEHO TaKKe TpeOOBaHHE O
NePECMOTpE CyACOHBIX aKTOB, BHIHECEHHBIX HA OCHOBAaHUU
Takux akToB. B wacTHOCTH, coracHo yactu 8 cratbu 199
Kozekca agmunaMCTpaTHBHOTO Cya0mpon3BocTBa PA cTas-
1€ HEOCIapUBAEMbIMHU CY/IeOHBIE aKTbl, BKJIIOYAst U BCTY-
MUBIIIKE B 3aKOHHYIO CHIIY Cy/IeOHBIE aKThl, OTHOCHTEIILHO
IIPUMEHEHHSI HOPMAaTHUBHBIX IIPABOBBIX aKTOB, IPU3HAHHBIX
HEJICHCTBUTEIbHBIMU C MOMEHTa HUX BCTYIUICHUS B CHILY,
a TaKk)Ke HOPMATHUBHBIX TMPABOBBIX aKTOB, MPHHATBHIX WA
BOCIIPOM3BOAALIMX MX COIEPHKAHUE HA ITOM OCHOBAHUM,
JIOJDKHBI 110 TPeOOBaHHMIO 3aMHTEPECOBAHHBIX JIML IEepe-
CMAaTpUBATHCS MPUHSIBIIUMH WX TOCYAaPCTBEHHBIMU Opra-
HaMU WM OpraHaMy MECTHOTO CaMOYTIPABJICHUS, €CJIU OHU
MIPUHATHI B IOCJIEAHUE [IBA TOJa yTPaThl CUIIbl HOPMATHB-
HBIX TIPABOBBIX aKTOB, MPU3HAHHBIX HEACHCTBUTEIHHBIMH,
- B COOTBETCTBUM C IIPaBUIIAMH, YCTAaHOBJIEHHBIMHU ISl TIe-
pecMoTpa COOTBETCTBYIOILEI0 MHAMBUAYAJILHOIO aKTa Io
BHOBb OTKPBIBIIUMCS O0CTOSITETIHCTBAM.

B KOHTEKCTE BBILIEN3I0KEHHOTO CTAaHOBUTCS OYEBU/I-
HoOIl nMmeromeecs HecooTBeTcTBUE Mekay [ TIK n gacTero
8 crarpu 199 Kozekca aiMUHUCTPaTUBHOIO CyJOIIPOU3-
BozicTBa PA B TOM acmekre, uto ['TIK He 3admkcuporain
OIpeNieIeHHble MEXaHU3Mbl JJIsi 00eCleYeHns: epecMo-
Tpa cyneOHBIX aKTOB, BHIHECCHHBIX HA OCHOBaHUHU HOpMa-
TUBHBIX NPaBOBBIX AKTOB, NPU3HAHHBIX HEAEHCTBUTEIb-
HBIMU C MOMEHTA UX BCTyIJIeHUs B cuity. CieoBaTenbHo,
B IEJIAX BOCIIOJHEHHS MMEIOIIETOCs MPaBOBOroO mpoberna

B Tpuast 05.12.2013r. Cm. OBPA 2013.12.28/73¥1013). Ct. 1,
1186.1.

HEOOXOIMMO TpU3HAHAHWE HEACHCTBUTEIHHBIM HOpMa-
TUBHOTO NPaBOBOIO aKTa ¢ MOMEHTA €ro BCTYIUICHHS B
cuity Takxke npeaycmorpets B I'TIK B psiy ocHOBaHMi 1e-
pecMoTpa CyIeOHBIX aKTOB, a MPETyCMOTPEHHOE YacThIo 8
crarbu 199 Konekca aiMUHUCTPATUBHOTO CYIONPOU3BO/-
ctBa PA IByXrognuHoe OrpaHnyeHre OTMEHUTD.
Bo3Bparmasce K UCCIETOBAaHUIO BHOBH OTKPBIBIIUXCS
00CTOSATENBCTB, NPeNyCcMOTpeHHbIX cTaTheit 204.32 T'TIK,
CIIeZlyeT OTMETHUTb, YTO JUIA HUX, B OTJIMYHUE OT MIPEIYCMO-
TpeHHbIX myHkTamu 1-3 crarem 204.32 I'TIK, He xapak-
TEPHbl NPU3HAKHU CYLIECTBOBAHHMA M HEM3BECTHOCTH IO
OOBEKTUBHBIM MPHUUHAM NIPH paccMOTpeHuu jena. Cka-
3aHHOE OOYCIIOBICHO TE€M OOCTOATENLCTBOM, YTO Kacca-
1usi CyieOHBIX aKTOB U OTMEHA aIMHHUCTPATHBHBIX aKTOB
HE3aBUCUMO OT MOMEHTa yTpaTbl MOCIEIHUMH CHIIBI B
O0O0BEKTHBHON PEaTbHOCTH BO3HUKAIOT ITOCIIE 3aBEPIICHUS
paccMOTpeHHUs Jiena, P yCIOBUAX KOTOPOro 3TH 00CTOsI-
TENBCTBA 110 CYIIECTBY HE MOTYT SBISITHCSI BHOBH OTKPBIB-
mMucst.'* IMEHHO 10 9TOM NMPUYMHE OHU CKOpEe SIBJISI-
F0TCSl HOBBIMU OOCTOSITEIILCTBAMU, KOTOPBIE, KaK CIIpaBe/l-
muBo ormeuaeT C. C. 3aBpueB, BCEro JIUILb IIPUPABHEHBI
3aKOHOM K BHOBb OTKPBIBIIMMCSI 0OCTOsITEIbCTBAM.!S A
IIPU PACCMOTPEHUH BOIIPOCA C ITOH TOUKHU 3peHHs Oojee
BEPHBIM Ka)KETCSl UX 3aKPEIJICHHUE B PSAJK HOBBIX 00CTOS-
tenberBax ['TIK, uTo cremyer n3 HE0OXOAUMOCTH BHEIpE-
HUS OIMHAKOBBIX KPUTEPUEB B OCHOBY MIPABOBOTO PEryJIu-
PpOBaHUs BOMPOCA, SIBISIOMIETOCS MPEIMETOM MPOOIEMBI.

I11. BeiBOABI

TaknM 00pa3oM, COIIOCTaBUMBIH aHAJIHM3 ITOIXOIOB,
BCTPEUAIOLIUXCS B HAYKE O MPaBe IPa)IaHCKOTO CyIONpo-
W3BOJICTBA, JICHCTBYIOIIETO 3aKOHOAATENbCTBA U chop-
MHUPOBABIICHCS CY/IeOHOM MPaKTHKH IO3BOJSET 3a(HK-
CUPOBaTh, YTO JIEHICTBYIOIIEE I'PAXKIAHCKOE CYIONPOU3-
BOZICTBO COJICPKUT MPoOeIbl U ymymieHusl. OCHOBBIBAsCh
Ha 3TOM OOCTOSITENBCTBE TIPEIaraeM AOTOIHUTE CTaThIO
204.33 T'TIK mynkramu 3 1 4 CJIEIYIOIIETO COJCPIKAHUS:

§4) xaccupoBaH TOT CyAeOHBIH aKT, TO PEUICHHE Cya
WIN TIPU3HAH HENEHCTBUTEIBHBIM C MOMEHTA MPUHSTHS
TOT aJMUHHUCTPATUBHBINA aKT, KOTOPbIE MMOCIYKUJIH OCHO-
BaHUEM JIs1 BBIHECCHUSA JaHHOI'O Cy)le6HOFO aKTa

5) amMUHUCTPATUBHBIN Cy/ MPU3HAI HEJACHCTBUTEIb-
HbIM C MOMEHTa BCTYIUIEHHMsS B CHJIy TOT HOPMAaTHBHBIH
MpaBOBOM aKT, HA PCHOBAaHUU KOTOPOT'O BBHIHECEH JTAaHHBIN
CyIeOHBIH aKT.

14 Cm. ITynkr 39 perenust EBporneiickoro cy/a 1o npaBam 4esioBeka
byneaxosa npomue Poccuu ot 18 ssuBapst 2007 ropa.

5 CMm. 3aspues C.C. TlepecMOTp 1O BHOBb OTKPBIBIIHMCS
0OCTOSITEILCTBAM ~ PCILICHUH, OMPEACICHUN, MOCTAHOBICHUI
Ipe3uuyMa Cyda HaJ30pHOM HMHCTAHLUM, BCTYIMHUBIIMX B
3aKOHHYIO CHITy, B FpaskJAaHCKOM Tporiecce. Jluc. ... KaHa. Iopu.
Hayk — Mocksa, 2008, ctp. 51.
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Issues of the Review in the Civil
Procedure of the Legally Enforced
Judicial Acts as a Result of the
Annulment of a Judicial Act and an
Administrative Act Underlying it

I. Introduction

The human rights and freedoms that are considered the
main pillars of the rule-of-law state and constitutional de-
mocracy in the modern world would be of declarative na-
ture, if not guaranteed by effective mechanisms to restore
the violated rights. Among them one should pay attention
to the institution of review of judicial acts under the light
of newly discovered circumstances, in general and the sub-
Jject matters of this study, in particular, have been relative-
ly less studied by scholars. The need to correctly identify
the content of this basis of the review of the judicial acts
in the law enforcement practice; to eliminate the existing
gaps and shortcomings in the current civil procedure leg-
islation and develop the existing legal regulation under
these conditions yield objective timeliness to this work.

II. Stipulation of theOverturn of the
Judicial Act andAbolition of the
Administrative Act as Basis for the
Review of the Legally Enforced Judicial
Acts in the Civil Procedure

The existing civil procedural legislation enables the
review of the legally enforced judicial acts, among other
cases also in case, when because of some reasons the ju-
dicial act or administrative act that served as basis of that
given judicial act are respectively overturned or abolished.
In particular, according to the part 4 of Article 204.32 of
RA Civil Procedure Code? (hereinafter referred to as CPC)
“newly discoverd circumstances are basis to review the ju-
dicial act, they have abolished the judicial act, ruling, de-
cision of the administrative or local self-governing body,
which served as basis to take that judgement”.

The stipulation of this group of newly discovered cir-
cumstances is first of all conidtioned by the need to take
into account the pre-judgment (in Latin “Praejudicio”) of
the legally enforced judicial acts. The pre-judicial link be-
tween the acts of justice is expressed in that the legally

' Assistant in the Civil Procedure Chair in YSU, Candidate of Le-
gal Sciences.
2 Adopted on 17.06.1998. See RASB 1998.09.09/20(53).

enforced initial judicial act pre-determines the content of

the judicial act to be taken in the part, which deals with al-

ready confirmed facts in other cases examined in the past.

Whereas, in that case all the need is to present the legally

enforced judgment or sentence in the case tried in the past,

which, as exception, are considered as having force ap-

proved beforehand (CPC part 2 Article 53).

This is explained that the facts, which were approved
by the judgment or sentence made in the initial case, are
considered as reliable; i.e. consistent with the reality’. For
that very reason from the pre-judgment of the legally en-
forced judicial act the obligation of the court is derived
to introduce this circumstance in the newly taken judicial
act and the will of the participants to the case cannot have
any impact in this matter. Consequently, the overturn of
the initial judicial act should automatically result the inva-
lidity of the circumstances considered pre-judged of other
judicial act taken on its basis.

At the same time one should take into account that the
pre-judgment of the judicial acts is not absolute and has
objective limits of action. In other words — it assumes re-
lease from the obligation of proof only within certain lim-
its for the case participants, as well as an obstacle to refute
the double proof or similar circumstances in further trials.

According to CPC part 2 of Article 52 the circum-
stances approved by the legally enforced court judgment
in previously tried civil case shall not be re-proved in try-
ing another case in the court between the same persons.
RA Court of Cassation has dealt with the analysis of this
rule in a range of cases, including decision made on Feb-
ruary 29, 2008 in civil case No 3-93 (VD) and formed a
principal position, when the circumstances approved by
the legally enforced judgment of the case tried in the past,
may not be considered pre-judged. Thus, according to the
aforementioned decision: “the circumstances approved by
the legally enforced judgment of the case tried in the past
in the meaning of RA Civil Procedure Code part 2 of Arti-
cle 52 have pre-judgment significance for the case in trial,
except for cases, when:

a) this proven circumstance does not relate to the subject
of the claim of the civil case tried in the past (is not
ranked among circumstances to be proven) and/or

b) This circumstance has been proven in outrageous vio-
lation of the formal procedural rules or under the con-
ditions of restriction of the procedural opportunities of
one of the parties”.

Unlike the legally enforced judgment in civil case tried
in the past, in which all the proved circumstances, except
for the aforementioned cases, are mandatory during the

3 SeeOsokina G. L.,Court of Civil Procedure of Russia. General
Part. Tutorial. — Tomsk. Edt. Tom.; 2002;pages 524-525.
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case trial — the legally enforced sentence is mandatory for
the court only in facts, according to which certain actions
and persons committed them are proven. Moreover, not
any, but only those actions proved by the legally enforced
sentence are pre-judged, by means of which the objective
side of the given crime is expressed*.

Thus, one can imply that the overturn of the judgment
or sentence pre-judged for the judicial act by newly dis-
covered circumstances can be basis for the revision of the
judicial acts on condition, if the limits of pre-judgment of
the initial judicial acts are observed. In the opposite case
one can speak about the judicial mistake committed by the
court, in case of which its revision by newly discovered
circumstances, in our opinion, will be disguised appeal
and can lead to the violation of legal certainty principle.

Besides, one must take into account that the link be-
tween the judicial acts taken in civil cases can be expressed
by means of their obligation. The essence of this feature
in general is mentioned in CPC Article 14, according to
which the legally enforced judicial acts are mandatory
for the case participants, but also for all the public bod-
ies, their officials, legal persons and citizens and subject to
performance all over the territory of the Republic of Arme-
nia. The aforementioned entities must respect the prestige
of the judicial act; contribute to its enforcement by proper
actions; take into account the judicial act during their ac-
tivities and cannot refer to the assumption that the legally
enforced judicial act is not correct, as from the moment
of legal enforcement the judicial act obtains the power of
legal act and the court’s power commandments — power of
legal norm®.

In the context of the aforementioned we believe that
the overturn of the judicial act, as newly discovered cir-
cumstance, should be classified even in case, when the lat-
ter was not pre-judged and put in the basis of the judicial
act to be reviewed. Moreover, the aforementioned is not
only about the overturn of the judgment, but any judicial
act taken in a civil case, as CPC clause 4 of Article 204.32
uses “judicial act” concept and as such are the judgment,
decision and payment order taken in civil cases (CPC Ar-
ticle 13).

In parallel with the judicial acts the legislature has
ranked among the newly discovered circumstances’ dis-
cussed group the abolition of those administrative acts,
which also served as basis for making their reviewed ju-
dicial act.

One should mention that in the procedural science the

4 See RA Court of Cassation Decision No 3-1091 (VD) in civil cas-
es dated September 5, 2007.

See Meghryan S. G., Judicial acts of civil cases of the first in-
stance court. Yerevan State University. Yerevan. YSU publica-
tion; 2010, page 161.

issue of qualifying the abolition of the judicial act as a
newly discovered circumstance is sometimes explained by
the fact that for the case tried in civil procedure the admin-
istrative acts can also have pre-judgment meaning, if those
are taken within the jurisdiction of the respective bodies
and officials®. Whereas such approach, irrespective of any
reservation, is not acceptable, as the pre-judgment is one
of the features of the legal force of exclusively court’s
judgments and sentences.

The relations in regard of adoption, enforcement and
a range of other issues of administrative acts are regulat-
ed by RA Law on Fundamentals of Administration and
Administrative Proceedings’. Part 1 of Article 53 of the
aforementioned law is about definition of the administra-
tive act concept, according to which “Administrative act
is the decision, instruction, order or other individual legal
act having external effect that administrative body adopted
for the purpose of regulating a concrete case in the field
of Public law, and is directed to the prescription, amend-
ment, elimination or recognition of rights and obligations
for persons”.

On many occasions its decision dealing with the issues
of legal consequences of administrative acts RA Court of
Cassation has emphasized the fact that unchallenged ad-
ministrative act is legitimate and no person; including pub-
lic body, cannot question its legitimacy. According to RA
Court of Cassation: “If the administrative acts has not been
challenged; its being void not approved; not deemed ille-
gitimate — invalid; not cancelled, then consequently each
person, according to RA Constitution Article 5 must refer
on the presumption that it has been adopted by Constitu-
tion or laws within its jurisdiction™.

Based on the aforementioned one can agree with the
viewpoint of I. G. Filchenko that the use of the administra-
tive act as basis for the court’s conclusions is conditioned
by the legal effect of those acts’. Whereas, based on them
the court may draw conclusions about the rights and obli-
gations of the parties, as well as consider approved other
factual circumstances of the case.

In discussion the review of the judicial acts as a result
of abolition of the administrative acts one should pay at-
tention to the issue of when it was abolished. The point
is that RA Law on Fundamentals of Administration and

¢ See Rezunenko A. N.;Review of judicial acts, entered into legal
force, by newly discovered circumstances as an instance of the
civil process. Dissertation of the Candidate of Law Sciences— Vol-
gograd; 2001, page 80.

7 Adopted on 18.02.2004. See RASB 2004.03.31/18¥317) Article
413.

8 See, for example, RA Court of Cassation administrative case de-
cision No 1,/3986/05/09 dated June 25, 20120.

° See Filchenko I. G.;Procedural safeguards for taking a well-rea-
soned judicial decision in civil procedure. Dissertation of...Can-
didate of Law Sciences— Voronej; 2010, page 164.
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Administrative Proceedings has envisaged an opportunity
to cancel the legal effect of illegitimate administrative act
from the moment of making a decision on invalidating it,
as well as from the moment of its adoption. In the first case,
i.e. in abolishing the administrative act from the moment
of making a decision on invalidating it, it does not cause
legal consequences just from that moment. Consequently,
if the administrative act loses its effect from the moment
of making a decision on invalidating it, then under those
conditions, we believe, it should not be basis to review the
legally enforced judicial act, as before making a decision
on invalidating it, which also includes the period of taking
the judicial act to be reviewed, the administrative act shall
be deemed effective and subject to enforcement.

In legal literature there are often opinions that inval-
idating the normative legal acts as well can be basis to
review the legally enforced judicial acts. Thus, for exam-
ple, according to Y. A. Popova in case of invalidating the
normative legal acts as well there are all the grounds to
review the judicial acts on the basis of newly discovered
circumstances'.

Unlike Y. A. Popova L. A. Petrova considers the inval-
idation of the normative legal acts as a newly discovered
circumstance in the exclusive case, when the respective
normative act has been invalidated from the moment of
its entering into effect'!. Moreover, this position has been
reflected in the law enforcement practice of the Russian
Federation'?.

The applicability of both the first and the second view-
points under the conditions of the current civil procedure
legislation yields some uncertainty. The point is that CPC
part 2 of Article 204.32 has not implicitly stipulated the in-
validation of the normative legal acts as newly discovered
circumstance.

We believe that the use of the phrase “decision of the
local self-governing body” separate from the administra-
tive acts in this provision does not set up basis to draw such
conclusion, as it does not mention the normative nature of
the decision of the local self-governing body. This enables
to draw a conclusion that in this case the legislature meant
the individual legal acts of the local self-governing body.
Moreover, as it stems from the combination of the Articles

10 See Popova Y. A.;Legal procedure in cases deriving from pub-
lic-legal relations (theoretical problems). Krasnodar KSAU;
2002, page 159.

See Petroval. A., Review of Judicial Acts by Newly Discovered
Circumstances in Civil and Arbitration Processes (compara-
tive-legal aspect). Dissertation ... Candidate of Law Sciences—
Moscow, 2010, page 135.

See Collection of Resolutions of the Plenums of Supreme Court
and Highest Arbitration Court of the Russian Federation in civil
cases / compiled by Doctor of Law Sciences, Professor4. P. Ser-
geev. — 4" edition; amended; — M.: Prospect, 2009, pages 1111-
1112.

&)

3 and 53 of RA Law on Fundamentals of Administration
and Administrative Proceedings, the individual legal act
of the local self-governing body is also an administrative
act; hence, to stipulate them separately in CPC clause 4 of
Article 204.32 is not a good idea.

Based on the aforementioned, we believe, that the view
of the authors to consider the invalidating of the norma-
tive legal acts as newly discovered circumstance seems to
be vulnerable. From the other hand; however, we consider
more appropriate to discuss the subject matter from the
viewpoint of enforcement features of the moment of in-
validating the normative legal acts and consequences of
annulment.

RA Administrative Procedure Code!® Article 199 is
designated to settle this matter, according to which the
invalidated normative act, as a rule, loses its effect from
the moment of official promulgation of the administrative
court’s decision about its annulment and based on it - the
administrative or judicial acts taken and enforced with-
in the period preceding the making of the administrative
court’s decision are not to be reviewed; however, from
the moment of official enforcement of the administrative
court’s decision cannot be enforced anymore. That is to
say that, according to the general rule, the legislature has
envisaged a period for invalidating the normative legal
acts the moment that administrative court’s decision on it
enters into effect and this fact has not been given retroac-
tive effect.

And in all those cases, when the invalidation of the
normative legal act from the moment of its entering into
effect can lead to severe consequences for the public and
state, then the legislature has made an exception from the
aforementioned rule and allowed the invalidation of the
normative legal act from the moment of its entering into
effect. Moreover, as logical conclusion of such exception,
it has envisaged also a requirement to review the judicial
acts taken on the basis of such acts. In particular, accord-
ing to RA Administrative Procedure Code part 8 of Article
199 the undisputable individual acts about the normative
legal acts invalidated from the moment of their entering
into effect, as well as adopted on their basis or reproducing
their content, including the judicial acts entered into effect,
should be reviewed by the public or local self-governing
bodies that adopted them, upon request of the interested
parties, if adopted according to the rules established for the
revision of individual act according to new circumstances
during the last two years preceding the annulment of inval-
idated normative acts.

In the aforementioned context it becomes obvious that

13 Adopted on 05.12.2013.See RASB 2013.12.28/73¥1013).1 Arti-
cle 1186.1.
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there is dissonance between RA Administrative Procedure
Code parts 8 of Article 199 in the sense that CPC has not
stipulated certain mechanisms to ensure the review of the
judicial acts made on the basis of the normative legal acts
invalidated from the moment of entering into effect. There-
fore, for the purpose of bridging the existing legal gap it is
necessary that the invalidation of the normative act from
the moment of entering into effect to be envisaged among
the grounds of reviewing the judicial acts of CPC and the
two year limit envisaged by RA Administrative Procedure
Code part 8 of Article 199 should be abolished.

Coming back to the review of newly discovered cir-
cumstances envisaged in CPC Article 204.32, one should
mention that unlike to what is envisaged in CPC clauses
1-3 of Article 204.32, it is not characteristic for them to
exist during the case examination and to remain unknown
due to objective reasons. The aforementioned is condi-
tioned by the fact that the overturn of the judicial acts, as
well as abolition of the administrative acts, irrespective of
the moment of their annulment, in objective reality emerge
after the end of case examination, under the conditions of
which, virtually cannot be newly discovered'*. For that
very reason those are rather new circumstances, which, as
S. S. Zavriev rightfully mentions, are equated by the law to
the newly discovered circumstances'. And in considering
the issue from this viewpoint it seems more appropriate to
rank them among CPC, which stems from the need to in-
troduce the same criteria in the basis of the legal regulation
of the subject matter.

III. Conclusion

Thus, the comparative analysis of the approaches en-
countered in the civil procedure law science, existing leg-
islation and formed judicial practice enables us to state
that the current civil procedure legislation has some gaps
and shortcomings. On the basis of that fact we recommend
to amend CPC Article 204.33 with the following content
of clauses 3-4:

“4) Judicial act, judgment have been overturned or ad-
ministrative act has been invalidated from the moment of
its adoption that served as a basis for taking the given ju-
dicial act and

5) the Administrative Court has considered as invalid
form the moment of entering into effect the normative legal
act, based on which the given judicial act was adopted.”

14 See ECHR Judgment Bulgakovan vs. Russia dated January 18,
2007, clause 39.
See Zavirev S.S. Revisionby newly discovered circumstances the
decisions, judgments and resolutionsof the presidiumof the su-
pervisory instance court,entered into force, in civil proceedings.
Dissertation....Candidate of Law Sciences — Moscow, 2008, page
51.



