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I. OBIIASL XAPAKTEPUCTUKA PABOTbI

AKTYanbHOCTb TE€MBI JUCCEPTAIIMOHHOTO HCCIIEOBAHNS OCHOBAHA HA OCTPOTE
MIpOOJIeMBI 3aIUTHI TIPaB W CBOOO] YeJIOBEKa M TpakJaHMHA B COBpeMeHHOH Poccun u
CBsI3aHA C TEMH M3MEHEHMSIMH, KOTOPBIE IIPOMCXOIAT B CyIeOHOI cuctemMe B HOCIIEaHEe
BpeMsi. B COBpeMEHHBIX YCIOBHSAX B HalleM TOCYIapCTBE HMMEETCs LeNBIH psin
(aKTOpOB, MPETATCTBYIOMINX BHICOKOI(P(GEKTUBHOMY OCYIIECTBICHHUIO IPaB M CBOOOX
4eJoBeKa W TpakJaHWHA. B mepByro odepens, K TakuM (pakTOpaMm CIIEAyeT OTHECTH
JOCTAaTOYHO  HHM3KHWH  YpOBEHb  Pa3BUTHS  OOIIECTBEHHOTO  IPaBOCO3HAHWS,
00yCIIaBIMBaIOIINIA HE)KeTaHWe BBITIOIHATh HOPMBI JEHCTBYIOIIETO 3aKOHOAATEIbCTBRA.
Bo-BTOpBIX, BecbMa Ba)XHBIM (DaKTOPOM OTHOCHTCSI HAJIMUYHE Psiia SKOHOMHUYECKUX H
COIMANBHBIX MPOOJIEeM, a TaKkKe HEKOTOpas MOJMMTHYEeCKasl HalpsDKeHHOCTh. B cBs3H ¢
9THM PAaclpoCTpaHEeHO MHEHHE, YTO WHCTHTYTHI TpakgaHCKoro oodmecrtsa B Poccnm
(YHKIMOHHUPYIOT HEJOCTAaTOYHO (P (PEKTHUBHO, a TOCYAapCTBEHHBIE OpPraHbl BIACTH H
OpraHbl MECTHOTO CaMOYIpPAaBICHHUsS JOCTaTOYHO YacTO HE TOJBKO HE BBITIOIHSIOT
mpucymye UM (QYHKIMU 10 3allldTe IpaB M CBOOOJ YENOBeKa, HO, KaK 3TO HHU
rapaioKCaIbHO, CAMH MOTYT SIBIISITHCS HAPYIIUTEISIMH YKa3aHHBIX MTPaB ¥ CBOOOI.

Ucxonss W3  BBINIEH3NIOKEHHOrO, Hawbolee 3HAYMMBIM W PEaTbHO
JEeHCTBYIOIMM MHCTPYMEHTOM B OOJIACTH OXPAHBI U 3aILUTHI IIPaB BBICTYMACT CyaeOHas
3amura. Takue XapakTepUCTHKH CyneOHOH CHCTEMBbI, KaK €€ KayecTBO, HaIudue
JOCTyMa K MPaBOCYAUI0, BO3MOKHOCTb HCIOIb30BaTh 3TO MPaBO BHE 3aBUCUMOCTH OT
COLIMATIBHOTO MPOUCXOXKICHNS, NPUHAIIEKHOCTH K TOH JIMOO IPYroil HalMOHaIbHOW
WIM PENUTHO3HOH TpyIe, MOIUTHYECKUX YOEXKIEHHWH M T.O., TO €CTh BCCOOLIHOCTH
JAHHOTO TIPaBa, BBICTYMAIOT BECbMa Ba)KHBIM KOMIIOHEHTOM IPABOBOIO TOCYAapCTBa, a
TaKXkKe SBISIFOTCS Ba)XKHBIM I10KA3aTeNIeM YPOBHsS pPa3BUTHS JAEMOKPATUM B HAleM
obmectBe. B coorBerctBuu ¢ uacteio 1 crarbu 46 Koucrurymum Poccuiickoit
®denepalyy B HalleM T'OCYAApCTBE 3aKPEIUISETCS U FapaHTUPYeTCsl IPaBO KaXKIOro Ha
CyneOHyl0 3aluTy. OTO NpearoiaraeT, 4ro BCE pelleHuss W AeicTBus mbo
Oe3zieiicTBUE OpraHOB TIOCYJIAapCTBEHHOM BJIACTH, MECTHOTO CaMOYIPABJICHHU,
00LIECTBEHHBIX 00bEANHEHHUH, a TaKKe JOJDKHOCTHBIX JIMIL MOTYT OBITh 00’KaJOBaHbI B
cynebnom mopsiake. Kpome Toro, cormacio Hopmam Koucrutyimu Poccuu, ecnu
HCYEpNaHbl BCE HMEIOIUECS] BHYTPUTOCYIAPCTBEHHBIE CPEACTBA IPABOBOM 3allUTHI,
KX/IBIH I'paXKIaHUH 00JNaJaeT MpaBoM OOpalleHHs B MEXIOCYJapCTBEHHbIE OpraHbl,
3alMIIAIONIMEe TpaBa W cBOOOIBI  uenoBeka. Ilopsmok  Takoro  oOpalleHus
perimaMeHTHpyeTcsl MeXIyHapoAHbIMU JoroBopamu Poccuiickoit ®denepanuu. Cnemyet
OTMETHTb, YTO NpPaBO Ha 00KAJIOBaHHE CYAEOHBIX PEIICHHH BBICTYNAET Ype3BBIYANHO
Ba)KHOU COCTaBIISIIOIICH MpaBa Ha CYNeOHYIO 3aIUTY.

Baxnast pons Ui peanu3aliii KOHCTUTYLMOHHOTO TpaBa Ha OOKaJlOBaHHE
cyaeOHBIX perieHni npuHaiexuT KorcrurymonHomy cyny Poccuiickoit denepanmm.
14 nexabps 2015 1. cocrosmock npunsTre PepeparbHOr0 KOHCTHTYIIOHHOTO 3aKOHA
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Ne 7 «O BHeceHMM W3MEHEHHMH B (eAepaJbHBIH KOHCTHUTYIMOHHBIH 3akoH «O
KOHCTUTYIMOHHOM cyne Poccmiickoit ®enmepammmu». Temeps ¢enepanbHblii opraH
WCIIOJHUTENBHON BIACTH, HAJENCHHBIH KOMIIETEHIMEH B cdepe obecrieueHns
JEeATeNbHOCTH 10 3ammre uHTepecoB Poccuiickoit denepanum mpu pacCMOTPEHHH B
MEXTOCYIapCTBEHHOM OpraHe 10 3aIllyTe IpaB M CBOOOJ YesoBeKa kajao0, MOJaHHBIX
npotuB  Poccuiickoit ®enepauuy Ha OCHOBAaHMU MEXIYHAPOAHOTO JIOrOBOpa
Poccuiickoil @enepanyu, MOXKET JenaTh 3apoc B KOHCTUTYIIMOHHBIH Cyll, KOTOpBIi, B
CBOIO OYepelb, paspeliaeT BOINPOC O BO3MOKHOCTH HCIIONHEHHS PpeIIeHHs
MEXTOCyIapCTBEHHOTO OpraHa II0 3aliuTe IpaB M cBOOOoJ denoBeka. [loBomom s
paccMoTpennst nena KOHCTUTYIMOHHBIM CYZIOM MOXET OBITH TO, COOTBETCTBYET JIH
Koncturynun Poccuiickoii ®epepanuu pelieHue, NPUHATOE MEXKIOCYIapCTBEHHBIM
OpraHoM MO 3alIUTe TpaB M CBOOOA 4YeJOBEKa, OCHOBAHHOE Ha MOJIOKEHHSX
COOTBETCTBYIOIIETO  MEXIyHapomHoro joroBopa Poccmiickoit ~®enepanmm, B
HCTOJIKOBAHUH, PEINONIOKUTEIHHO PUBOISIIEM K HX pacxoxaeHmto ¢ Koncrurymmeit
Poccmiickoit ®enpepanuu. Ilo wurtoram paccmorpenuss Koncturyumonnsit  Cyz
Poccuiickoit  ®deneparn  TpUHUMAaeT TIOCTAHOBJEHHE JIMOO O BO3MOXKHOCTH
UCIIOJIHEHMST PEIeHUs] MEXTOCYIapCTBEHHOIO OpraHa M0 3aluTe INpaB M CBOOOJ
4eJoBeka (B IEJIOM M B 4acTH) B cooTBercTBuM ¢ KoHcrurynmeit Poccuiickoit
®deneparyy, 1160 0 HEBO3MOXKHOCTH HCIIOTHEHHS TIOI0OOHOTO PEeLIeHHS.

He cexpert, yTo MHOrue poccuiickue rpaxiaHe ucnoib3oBanu EBpomneiickuit
Cy[l IO IpaBaM YeJIOBEKAa B KayeCTBE JONOJHHUTEIbHOW CyneOHOH WHCTaHLMM; HO B
CBSI3U C MOCJICHUMHU W3MEHEHUSMH, BOSHHKAEeT HEOOXOIUMOCTb IIPOBEPUTH HACKOIBKO
ero pemeHus He mnporuBopedar Koucrutyuun Poccuiickoit ®enepaumun. M 3mech
BO3HHMKAeT BOIpoc O HOBOM B3risge Ha 4. 4 cr. 15 Koucrutyuuum Poccuiickoit
depnepalii,  COrJTacHO  KOTOPOW  OOLIENPHU3HAHHBIC  IPUHLMIBI M HOPMBI
MEXIYHapOAHOIO IpaBa U MEXAyHapoIHble 10roBopel Poccuiickoit denepauuu
SIBIIIIOTCA  COCTaBHOM 4YacThiO €€ MpaBOBOM cucreMbl. Ecmu  MexIyHapoIHBIM
noroBopoMm  Poccuiickoit ~ ®denepanyu  yCTaHOBJIEHBI  HHBIE  IIPaBWIA,  4YeM
MIPEAyCMOTPEHHBIE 3aKOHOM, TO IPHUMEHSIOTCS IIPaBUiIa MEXKIyHapOJHOro Jorosopa. B
CBSI3U C HOBBIM 3aKOHOM, 3TO HOJIO)KEHHE Oy/leT YMTAaThCs JaJeKo He OAHO3HAuHO. B
YaCTHOCTH, BbI3bIBACT OECIOKOWCTBO BONPOC O BO3MOXKHOCTU  IIOJHOLIGHHON
peanu3anMy NpaBa Ha OOXKaJlOBaHME CyJeOHOro pelleHHs OecHpHUCTPACTHBIM
HaJrocyAapCTBEHHbIM MEXIyHapOAHBIM OpraHoM. M XOTs MHUIMATOPHI 3TOTrO 3aKOHA
TOBOPSIT O TOM, 4TO JuIs TpaxkaaH Poccuiickoit denepanun Bce OCTaHETCs MO-NPEKHEMY
U pedb uaeT 00 M3JHINHEW TOIUTU3MPOBAHHOCTH EBporieiickoro cyma, TeM He MEHee,
BOIIPOC OCTAeTCsl OTKPBITHIM. Poccuiickoe 3aKOHONATENbCTBO HE CTAaBHUT IOJ COMHEHHE
IOpUAMYECKYIO CUIIy pelieHuil EBpomnelickoro cyna mo mpaBaM 4YeJoOBEKa, a JIMILIb
aJanTUpyeT HX TMOJ POCCHICKYI0 KOHCTUTYIHMOHHYIO CHUCTEMY, YTO IOATBEPIHUIIO
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[Nocranosnenne Koncrurynmonnoro Cyna no nemy Angyrosa u I'magkosal.

Kpowme a3toro, panee B Poccun Taxke npousomuio ciusiarue BepxoBHoro cyna
n Briciero ap6urpaksoro cyma. 6 asrycra 2014 roma mepectan (yHKIIMOHHPOBATh
Bercimii apourtpakuerii cyn Poccuiickoit deneparuy; B TOT K€ AE€Hb NMPUCTYIHIT K
padore Exmnbrii BepxoBnbrii cyn Poccuiickoii @enepanmu. CoorBeTcTBeHHO EnuHBII
BepxoBHbIf cyn cranm  mociaelHEd BHYTPUIOCYAApCTBEHHOM HMHCTaHIMEH — Ous
oO’kaJIOBaHMSI CyNeOHBIX pemeHuH, YTO HE MOIVI0 He IOBIMATH B IEJIOM Ha
KOHCTHUTYLIMOHHOE IIpaBO OOKaJIOBaHMS CyleOHBIX pemieHuid. Berymmmm B nelicTBue
n3MeHeHus1, BHeceHHBbIe B DK3 Ne 1 ot 31 mekabps 1996 r. «O cymeOHOU cucreMe
Poccniickoit ®eneparmm» n B ®K3 Ne3 or 5 ¢espanst 2014 1. «O BepxoBHOoM cynme
Poccniickoit denepanmm» (kpome OTneNbHBIX ero HopM) U B @3 ot 5 depans 2014 r.
Ne 16, ompenensiomue mpolenypy OTOOpa KaHIWIATOB B MEPBHIH COCTaB BHOBBb
cozaBaemoro BepxosHoro cyna Poccuiickoit denepanuu.

Ha ¢one 3THX mOCTaTOYHO CEpHE3HBIX INEpeMEH B POCCHICKON CyneOHOH
CHCTeMe HCCIeIOBaHHe TPoOJIeMBbl TpaBa Ha cyaeOHOe 0o0)kaloBaHHWE, COOTHOIICHHUE
KOHCTHUTYLIMOHHBIX W TPa)KIaHCKO-TIPOLECCYaIbHBIX HOPM TNPEICTaBISIETCS BEChbMa
aKTyaJbHBIM, TaK KaK 3aKpeIUICHHbIE B OTPAacieBBIX HOPMATHBHO-TIPABOBBIX aKTaxX
mpaBa Ha cyneOHoe 00XKaJOBaHUE SIBISIIOTCS TPOJOJDKEHHEM W KOHKpETH3aIei
KOHCTHTYLIHOHHOTO IIpaBa Ha cysie0Hoe 00KaIoBaHHUE.

CreneHb HAy4HOIl pa3paGoTAHHOCTH TeMbI.

B poccuiickoii Hayke BONpOCHl IpaBa Ha CyAEOHYIO 3allUTYy B paMKax
KOHCTHUTYLIMOHHOTO TIpaBa ObLTH HCCIENOBaHBI B Tpydax: AmsuHoBoi E.A., ABakoBoii
A.A., Anucumosoit JI.B., ApremoBa C.T., bannuxoBa I'.H., bensesckoii O.4l.,
Bepmununa B.b., Koxyxap A.H., Konroxosoit 1.JI., Mapxreiim M.B., HeuaeBoii C.B.
U JIp.

IIpobnemam  oOxanoBaHus CyAeOHBIX  pelIeHHH ObLIM  MOCBSIICHBI
uccnenosanusi: ABakbsiH C.A., AutonoBud E. K., barnait M.B., baxpax /I.H., bounaps
H.C., bopucosoii E.A., Boponosa B.A., 'amxuesa I'.A., Kneannposa M.U., Kypnac
M.B., Kyraguna O.E., JlebeneBa B.M., JIsxoBuu M.B., Manbsko A.B., Mapuenko H.M.,
Hapyrro C.B., Cadonosa B.E., Cyaranoa A.P., Tuxomuposa FO.A., Xabpuesoii T.A.,
Yupkuna B.E., laxpaii C.M., D63eeBa b.C., Spomienko H.U. u np.

MexxayHaponHbli ¥ BHYTPUIOCYIApCTBEHHBIM  acleKThl IpaBa  Ha
oOkanoBaHusl CcyneOHBIX pelneHuid m3ydanu: AsHarynoBa [.M., Aunmpees 0. H.,
KostkoB JI.11., Kocc A. B.

1 locranoenenne Koncruryumonnoro Cyna P® ot 19.04.2016 Ne 12-I1 «llo nmemy o
paspelIeHny BOIpoca O BO3MOXKHOCTH HCIIOIHEHMsI B COOTBETCTBUH ¢ KoHcTuTyrmei
Poccwuiickoit @enepanun nocranoBienust EBpomneiickoro Cyna mo mpaBaMm 4yeiloBeKa OT
4 mrons 2013 roma mo geny "Anuyro u ['mankoB nporusB Poccun" B cBs3M ¢ 3ampocom
MunucrepcrBa toctuiiu  Poccuiickoit Denepaiwny// Bectauk KoHCTHTYIIMOHHOTO
cyna. Ne5.2016.
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B pabote ObUIM UCTIONB30BaHBI JAUCCEPTAIMOHHBIE HCCIIEOBaHUs baHHNKOBA
I'.H., Bensesckoii O.41., Karykosoii C. 0., Kypmac M.B. u mp.

Crnemyer OTMETUTh, UYTO JIUIIb B HEKOTOPBIX M3 U3YUEHHBIX JUCCEPTAHTOM
HCCJICIOBAaHUI KOHCTHTYIIMOHHO-TIPABOBON M TPaXKIaHCKO-IIPOIECCYaTbHBIA aCIIEKTHI
peann3anuy TpaBa Ha OOXKaloBaHWE CYJEOHBIX pEIICHHH pacCMaTpUBAINCH B
COBOKYITHOCTH.

OO0bekT M TpeaMer HcCCieAOBaHUs. B kadecTBe 00BEKTa HCCIICIOBAHMS
BBICTYIIAIOT ~ OOLICCTBEHHBIC OTHONICHHUS, KOTOPBIE BO3HHKAKOT B  IPOIECCe
OCYIIIECTBIICHHSI KOHCTUTYIIMOHHOT'O TpaBa Ha CyAeOHOe 00XKaJIIOBaHME M OTPACIEeBBIX
MIpaB, PEATU3YEMBIX ITOCPEICTBOM KOHCTHTYIHOHHOI'O, YTOJIOBHOTO, TPAKIAHCKOIO H
aJJMUHUCTPATUBHOI'O CYIONPOU3BOJICTB, IpeaycMOTpeHHbIX cT. 118 Koncrutynuu PO.

[IpeameroM ucciieOBaHMS SIBISIOTCS KOHCTHUTYIIMOHHO-TIPABOBBIE M WHBIE
HOPMBI (enepaabHOTO 3aKOHO/IATEIbCTBA Poccun, perilaMeHTHpYIoIIHe
KOHCTHTYLIMOHHBIE TIPAaBOBHIE OCHOBBI ¥ TPa)KTaHCKO-TPOIECCYalbHbIE  ACTIEKTHI
OCYIIIECTBIICHHS TIpaBa Ha cyneOHoe ookanoBanue B Poccuiickoit @eneparyn

Ilesm W 3ama4u AMCCEPTAIMOHHOTO HcciaenoBanus. Llenpio mccienoBanus
SIBJIETCSl HAydHOEe 00O0CHOBaHWE IPHPOJBI IpaBa Ha cyneOHOe 00XKaJoBaHUE B paMKax
KOHCTHUTYLIMOHHOTO TIpaBa ¥ BBISBICHHE TPAXIAHCKO-TIPOLECCYAbHBIX —aCIEKTOB
peann3alnuu yKa3aHHOIO TIpaBa.

JlocTikeHre aBTOPOM JIaHHOW IIeNM IIpEeJIIojaraeT peIleHHe CIEIYFOIINX
3agaq:

- ONPEJIENUTh XapaKTep KOHCTUTYLIHOHHOIO MPaBa 4YeJIOBeKa U rpakIaHuHA Ha
CyleOHYIO 3aIluTY;

- paccMOTpeTh IpaBO Ha cyneOHOe 00XKaJIOBaHME B KAa4eCTBE COCTaBHOIO
3JIEMEHTa KOHCTUTYLIMOHHOIO 1IpaBa Ha CyAeOHYIO 3alIuTy;

- UCCIIe0BaTh O0LHMe MOHATHUSA KOHCTUTYLIMOHHBIX I'apaHTHI [IPaBOCYIMS;

- paccMOTpETh ANEIUIALHUIO U KAaCCAIMI0 KAK HHCTPYMEHTHI pealu3alliy pasa
Ha cyieOHOe 00KallOBaHKE,

- INPOAaHAIU3MPOBATh PELICHUS MEKIYHApOAHBIX CyIEeOHBIX OpraHoB Ha
npumepe EBporeiickoro cyaa mo npaBam 4enoBeK U MpoOIeMbl X MPAaBONPUMEHEHHUS B
Poccuiickoit @eneparmu;

- HCCIIEeZI0BAaTh BHYTPUIOCYAAPCTBEHHbIE HHCTUTYTHI, PEIM3yIOLINe IpaBa Ha
cynebHoe obkalloBaHue.

Meronosioruyeckasi OCHOBa /IMCCEPTALMOHHOIO HccjedoBanus. B
Ipollecce  MCCNeIOBaHUs OBUIM HCIHOJBb30BAaHBI OOLIEHAYYHBIE METOIBI, TAaKHE Kak
WHIYKUMS, JeIyKLHs, aHalu3, CHHTE3, a TaKKe IHAICKTHYECKUH METO HayqyHOro
TO3HAHHUSL.

Vcnonb3oBaHWEe  IHANEKTHYECKOTO ~ METOIa  CHIENajlo  BO3MOXKHBIM
OCYILECTBJICHAE CHUCTEMHOrO aHajiM3a KOHCTUTYLHMOHHO-TIPABOBOH peryiaMeHTAIMH
BOIPOCOB TIpaBa Ha Cy/eOHOe 00KaIOBaHHE.
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Hcnonp3oBanne — CrenMadbHBIX ~ METOMOB ~ HAYyYHOrO  HCCIIEJOBAHUS
(cpaBHHUTETBHO-TIPABOBOT0, CUCTEMHO-() YHKIIMOHAIEHOTO ¥ HCTOPHYIECKOT0) O3BOJIMIIO
BEISIBUTH OCOOCHHOCTH TPABOBBIX HOPM, PETYIHPYIOUIMX KOHCTHTYIMOHHO-TIPAaBOBBIE
OCHOBBHI ITpaBa Ha cyzieOHOe 00KaOBaHHME.

HopmatuBHass u  SMnupuyeckasi 6a3a  ucciaenoBanus. basoit
HOPMAJILHOTO W DJMIHPHYECKOT0 HCCJEI0BAHHS COCTABMJIM MEKITyHapOIHO-
NIPaBOBBIE aKTBl O TpaBax 4dernoBeka, Koncrurynms Poccnm, neicrByrommee
3akoHozmaTenbecTBO Poccmiickoit @enepannn u cyobexToB Poccuiickoit ®enepanum,
HOPMaTHBHO-TIPAaBOBBIE AaKTBl OPTraHOB TOCYHAapCTBEHHOW BIAcTH CyObeKTOB PO,
KOHCTUTYIIMM W WHBIE HOPMAaTHBHO-TIPABOBBIE aKTHI psia 3apyOe)KHBIX TOCYIapCTB,
pOCCHIICKMe  HOPMAaTHBHO-TIDABOBBIE  aKTHl, HMEIONIME OTHONIEHHEe K TeMe
HCCIIeIOBAaHNs, OJHAKO YTPATHBIIME FOPHIMUYECKYIO CHIY, MaTepHaibl CIIPaBOYHOIO
Xapakrepa; cyaeOHas TpaKTHKa peaji3allii HOPM, pPEeTJIAMEHTHPYIOIINX MpaBO Ha
o0’kaJIOBaHHE CyIEOHBIX PEIIeHNIN.

Hay4ynasi HOBM3HA WcCJIeIOBaHUs. 3aKIIOYaeTCs B TOM, YTO HA OCHOBaHUH
MIPOBEACHHOIO HAyJYHOTO HCCIEJOBAHUS MpEJACTAaBIeH aBTOPCKHH IOAXOX K
OIPE/IEIEHUI0 KOHCTUTYIIMOHHOTO TpaBa Ha CyAeOHYIO 3alIUTy, KOHCTUTYLMOHHBIX
rapaHTHi peann3alii npaBa Ha CyleOHYIO0 3alUTy M BBIIBUHYT DS NMPEIAJIOKEHUH O
BHECEHWH W3MEHEHHH B 3aKOHOJAATEIbHBbIE aKThl, PEryIHUPYIOMIMX MPaBo Ha cyneOHoe
o0xanoBaHue.

IonoxkeHns1, BLIHOCHMBIE HA 3AILUTY:

1. IOpuanueckas KOHCTPYKIMS IpaBa Ha cyaeOHOoe OOXaJlOBaHHE 3TO
JIOKTPUHAJIbHAs MOJENb, pAacKpbIBamoIlas €ro CTPYKTYpY, Ielb, COICp)KaHHE,
FOPUIIMYECKYIO IIPUPOJLY, MECTO B CHCTEME KOHCTUTYLIMOHHBIX IIPaB U CBOOOJ YesoBeKa
U TPOKNAHUHA, MECTO B CHCTEME KOHCTUTYLIMOHHOTO IIPaBa, a TAKKE MECTO B CHCTEME
npaBsa B 11e7I0M. Mozienb oToOpakaeT MpaBo Ha 00XKaJIOBaHUE KaK CUCTEMY 3JIEMEHTOB,
UMEIOLIMX  KOHCTUTYLMOHHO-TIPABOBOE OCHOBAaHME M  OTPACIEBYIO IPUBS3KY —
KOHKPETH3MPYIOLIMXCS B HOPMax OTpPAacieBbIX HHCTHTYTOB, pErNIAaMEHTHPYIOLINX
IPOLIEAYPhl 00KAJIOBaHMS CyAEOHBIX PEIICHHH B pAMKAaX COOTBETCTBYIOILMX OTPACICH. .

OtpaciieBble MHCTUTYTBHl NpaBa Ha cyaeOHOe 00XajloBaHHE IMPEACTAaBIIIOT
co00if COBOKYNHOCTh TPAaBOMOYHUI O0XKAJOBAHUS U IPOLECCYaTbHBIX IPOLELYP
peanu3anyy yKa3aHHBIX IPAaBOMOYHH,

Koncrutrynmonnoe mnpaBo Ha cyaeOHOe 00)KajJOBaHUE SBISETCS 0a30BbIM
MPaBOBBIM OCHOBAaHHMEM BCEH CHUCTEMBI CyneOHOro OOXKaloBaHUs, SAPOM B
IOPUIMYECKON KOHCTPYKIMH NpaBa Ha CyJeOHOoe 00KanoBaHUe, BEICTYAET HCTOYHUKOM
00LIMX KOHCTUTYIIMOHHBIX TapaHTHH peanu3aliuy MpaBa Ha cy/ieOHoe 00KaJoBaHHe.

2. IIpaBo Ha oOxanoBaHue CyNeOHBIX PELICHHH SBISETCS COCTABHOW YacThIO
KOHCTHTYLIHOHHO-IIPaBOBOI'0 MHCTHTYTA NpaBa Ha CyneOHYIO 3allHTY, U IPE/ICTaBiIseT
co0oii 00macTh WHCTUTYTa CydeOHOH 3ammThl Hapsay ¢ 1) mpaBoM Ha JOCTYH K
MPaBOCYAMIO;2) TPaBOM HA PACCMOTPEHHE Jeia TOJNBKO CyIoM,3) MpaBoM Ha
oOpaleHue B Cy[I.



3. IlpaBo Ha cymeOHOe OOXKalmoOBaHWE WMEET IyaJHCTHYECKYIO IPUPOIY,
BKIIIOYast B ceOs SIPO — KOHCTUTYIMIOHHBIC OCHOBBI YKa3aHHOTO IpaBa, MMEIOIIHE
HCKIIIOUUTENIFHO ITyONMYHO-TIPABOBYIO IPUPOAY; a TaKXKe OTPACiIeBble BETBH —
MIPEACTABIIOMUE co00H NMPaBOMOYMS M MPOLEAYPHl KakK IMyOJMIHO-IPAaBOBOTO, TaK H
YacTHOIIPABOBOI'O XapaKTepa.

I1paBo Ha cyneGHOe 00KanoBaHUE BKIIIOYAET:

- KOHCTUTYIIMOHHBIE  HOpPMBI,  YCTaHAaBIMBAIOIIHE  CyOBEKTHBHOE
KOHCTHTYLIMOHHOE IIpaBO Ha cyneOHOe OO0XKaJloBaHHE, KaK OJIEMEHT MeXaHU3Ma
CyZeOHO¥ 3aIUThI IPaB U CBOOOT;

- COBOKYITHOCTb OTpPacIeBBIX TIpoIeCcCyaTbHBIX TpaBOMOYHIH
(CTpYKTYpHpPOBaHHBIX B 3aKOHOIATENBCTBE IO ajpecaTry M OOBEKTY OOKaJloBaHUS), a
TaKKe OTPACIIEBBIX MPOLECCYATLHBIX MPOLENYpP X PeaTN3aIlH.

4. MOXHO BBIJIETUTH PSIJi WCTOPUYECKH CIIOKUBIIUXCS ATAIlOB Pa3BUTHS
HHCTUTYTA 00)KaJIOBAHMUS:

| sram (1672-1775 1T.) — A3 DaHHOIO IEPHOAA XapaKTEPHO OTCYTCTBUE
YEeTKOr0  OTTPAaHMYCHHUS TPAXJIAHCKOrO Ipolecca, YrojJoBHOrO Ipouecca MU
CY/IOYCTPOWCTBa, OTHAKO JaHHBIH TaIl 3aJI0KIII OCHOBY HHCTHTYTa 00)KaJIOBaHHSI.

Il stam (1775-1864 1r.) — YyKa3aHHBIH TEpUON XapakTepusyercs Oonee
TIOC/IE/IOBATENILHON perylaMeHTalue cyneOHOl cTaauu mpolecca, MpeJonararomei
OTpa’KeHHE HOBOW CHCTEMbI OPraHOB MPABOCYIUS B HOPMax 3aKOHOATENIbCTRA.

Il oTam (1864-1917 rr.) — nepuox npoBeneHus cynedHoi pedopmsr 1864 r.,
OTMEHAIONIEH  KOHTPOJBHO-DEBU3HOHHBIH  MOPSJOK  MHPOBEPKHM, a  TaKKe
NpeJIoNararoneil yrBepxk/IeHUe NPUIoBOpa BBIIIECTOAIICH HHCTAHLUMEH, CO3JaHKe
CHCTEMbI TIPOBEPKH M IIEPECMOTpa CyAEOHBIX PEIICHUH, KOTOpas BKIOYaeT B ceds
AIeJUIALMOHHOE IIPOU3BOJCTBO, KACCALIMOHHOE IPOU3BOJACTBO U O00XalOBaHUE B
YaCTHOM IOPSJIKE.

IV stan (1917-1919 rr.) — nepuon npunstust expera o cyae ot 24 HosOps
1917 r. Ne 1, ympasassitoniero cyaeGHyl0 CHCTeMY, CyIIECTBOBABILIYIO 10 PEBOJIOLHY,
Hapsay C WHCTUTYTOM aneJUBALMH, W YCTaHABJIMBAIOLIEr0 KACCAllMI0 B KauecTBe
€MHCTBEHHOTr0 Cr10co0a MepecMoTpa CyAeOHbIX PELICHHH.

V sran (1919-2000 rr.) — mepuoa HOPMATHUBHOTO 3aKPEIUICHHUS HaI30PHOTO
nopsinka nepecmorpa npuroBopoB Jlekperom BLUK or 20.11.1919 r., B pe3ynbraTe
4Yero B TEYCHHE JECSATUIICTUI COBETCKUI YroMOBHBIN Mpoliecc mpeamnonarai 2 Gopmbl
[IEPEeCMOTpa IIPUTOBOPOB — KACCALMOHHYIO M HA/I30PHYIO.

VI »sran (HaumHas c 2001 r.) — BO3BpalleHHE B YrOJOBHBIM Ipolecc
aneJusiuuu B cooTBeTcTBHM ¢ DenepanbHbiM 3akoHOM OT 7aBrycra 2000 r. Ne 119;
MO3XKe areJUBIIHOHHAs Kanoba Obliia BBeleHa Ha PelIeHHs MHPOBBIX CyaoB, a B 2010
rony ®PenepanbupiM 3akoHOM 0T 9 gmekabps 2010 r. Ne353-®D3 Obutd HPHHATHI
W3MEHEHHUs, KOTOpbIE CHeNajld anejusIlMI0 BTOpPOM uHcTaHiMen. JlaHHblil s3Tan
MPOJIOIKAETCS M B HACTOAILIEE BPEMSL.



5. B cucreme KOHCTHTYNIMOHHBIX TapaHTHH MpaBOCyAWs, TapaHTHH
00’kaJIOBaHMS BBICTYNAIOT OHUM M3 JJIEMEHTOB, HapsIy C TapaHTHsIMH JOCTYIIa,
TapaHTHAMH pPAacCMOTPEHHS M TapaHTHSIMH BOCCTAHOBJICHHS. OTH TapaHTHH
B3aMMOCBSI3aHBl M KOTEPEHTHBI OOIMNM IeJsiM cyneOHol 3ammuThl. [Ipu sToM rapanTun
00’kaJIOBaHUS HAIpaBIECHBl Ha OOECHeYeHHEe MaKCHMAaIbHO BO3MOMKHOM COIMAIIBHOM
HCIIOJTHUMOCTH, TIPEXKIE BCETO, TapaHTHH PacCMOTPEHUs ( paCCMOTPEHHUS MHBIM CYIOM,
B HHOM COCTaBE€ CyJa, PAacCMOTPEHHsS HE3aBUCUMBIM CyneOHbIM opraHoM( B T.d.
MEXTyHapOIHBIM) M TapaHTHH mocTyma ( 00KaJOBaHHE YacTHOTO ONpeNeIeHUs 00
OTKa3e K TPHUHSATHIO Jiea HA paCCMOTPEHHE U T.J1.)

6. dopma peammzamuM TIpaBa Ha OO0XAJOBaHHE CYyHEOHBIX peIIeHUI
TIpe/ICTaBIsIeT co0OM  COBOKYHMHOCTH Iiesieil, cpeAcTB (3asBieHHe, Kaimoba, JacTHas
*ajoba, TPOTeCT | T.X.), IPOIEAyp, HOPM M TapaHTHH OCYIIECTBIECHHS 3TOTO TIpaBa.
OcHOBHBIMH (pOpMaMH peajM3allid TpaBa Ha OOKaJOBaHWE CYIEOHBIX pemIeHUH
SIBJISIIOTCS aNleJUISINS W KacCarlusl.

7. OOGpareHne B MeXIyHapoJHbIe Cy/IeOHbIe OpraHbl BBICTYNAeT B KadecTBe
3¢ PEeKTUBHOrO CPEICTBA MPABOBOI 3alINTHI, a TAKKE peaTH3allid KOHCTHTYIIMOHHOTO
nmpaBa Ha OOXKAJIOBaHWE M TEPEeCMOTp CyAeOHBIX pemeHuit. V1 XOTs HEOJHOKpaTHO
obcyxnanack pons EBpornetickoro Cyza 1o mpaBaM 4ejoBeKa B TOM KOHTEKCTE, YTO OH
HE MOXKET BBICTYNATh B KaUeCTBE €llle OJJHOW MHCTAHIMH JUIs 00)KaJOBaHMs, a B CBETE
npuHATHa PenepanbHOro KOHCTUTYIMOHHOrO 3akoHa Ne7 «O BHECEHMH M3MEHEHUi B
®Denepanbhblil KOHCTUTYLHMOHHBINH 3akoH «O KoncruryunonHom Cyne Poccuiickoit
®denepanyn» Bce €ro pemeHus OyayT IPOXOIUTh JOIOIHUTEIbHYIO INPOBEPKY IO
3anpocy 3aMHTEPECOBAHHOIO rocynapcTBeHHOro oprana B Koncrurynmonnom Cyne —
TEM HE MEHee, 3TO IEHCTBEHHbIH M 3aKOHHBIH CIOCOO MOCPEACTBOM 00XaJOBaHUA
CylIeOHBIX PEIIeHHI BOCCTAHOBUThH HapYLIEHHOE MPaBO.

8. IIpaxkTrka MexayHapOoIHBIX U BHYTPUTOCYAAPCTBEHHBIX CYAOB IOKa3aia,
YTO B ClIy4ae, KOrJa y JIMLA OTCYTCTBYET HPaBO Ha JOCTYI K CyHy, TO camo Io cede
[IPaBO Ha OCYILECTBIEHHUE CIPABEUIMBOIO CyAeOHOr0 pa3dupaTenbcTBa OECCMBICIEHHO.
Takum 00pa3oM, MpaBo Ha JAOCTYII K [IPABOCYAUIO ABIISETCS EPBUYHBIM I10 OTHOILECHHIO
K IpaBy Ha CHpaBeUIMBOE cyneOHOe pa3OMpaTenbcTBO. DTO KacaeTcs M IpaBa Ha
oOkanoBaHue cyneOHbIX pelieHuid. AHanu3 oOpamenuit B EBpomneiickuit Cyn mo
IpaBaM 4YeJOBEKa BBIABMI HEOOXOIMMOCTbh JIOMOJHUTENILHON perjaMeHTalluu Ha
BHYTPHUTOCYIapCTBEHHOM ypoBHE croco6oB 3¢ PexTUBHOI peanu3aun
KOHCTHUTYLIMOHHOTO TIpaBa Ha o0ajoBaHue cyaeOHbIX pemeHnid. ObecneueHne
KOHCTHTYLIHOHHOTO TMpaBa O0KaJOBaHMS CyNeOHBIX PpELICHHWI JIOCTHIaeTcs TaKKe
MOCPE/ICTBOM peai3alluy IpaBa Ha MOMy4YeHHE FOPUANYECKON TTOMOIIH, TIOCKOIBKY OHO
BBICTYIIAeT OCHOBOM JUISl pealn3alivy paBa Ha JOCTYN K npaBocyamto. [1o oTHOIEeHHIO
Ke K IpaBy 00’KaJoBaHMs CYNEOHBIX PEIICHMIT TapaHTHEel ero peanu3aly BbICTYIAeT
[PaBO Ha FOPUIMUYECKYIO TOMOLIIb.

9. Heo0X0aMMO MOBBICHUTH POJIb YIOJHOMOYCHHBIX MO MpaBaM 4YEJIOBEKa B
cdepe oCyIecTBICHHS POLIEAYPHI 00’KAIOBAHNUS CYICOHBIX PEIICHUH, IPEKIC BCETO, B
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cyowexrax Poccuiickoit @enepannn. B cBsi3u ¢ Tem, dto cymectByronmii denepanbHbIit
KOHCTUTYIMOHHBIA 3akoH Ne 1 ot 26.02.1997 1. «O6 YHOIHOMOYEHHOM IIO IpaBaMm
yenoBeka B Poccmiickoii ®enmepammm»  CyIIECTBEHHO OrpaHHYMBAET  IIpaBa
YIIOJTHOMOYEHHOTO B TIPOIECCYaNIbHBIX BOIPOCAX M HE JaeT BO3MOXKHOCTH BBICTYIHTH B
KauecTBe Cepbe3HOM (urypsl B mpolecce, TeM caMbIM CHIDKAs 3((PEeKTUBHOCTD 3aIUTHI
rpaxnaH M opraHusanmil. Jlng peanmsanuu 3TOH 3a7aud Ipeularaercst IPUHATH
OQenepanphplii 3akoH «O cucreMe YIIOJTHOMOYEHHBIX [0 IIpaBaM JIMYHOCTH B
Poccuiickoii ®enepanun», MpeIMeToM peryaMpoBaHUs KOTOPOro, B TOM 4Hce OymayT
BEICTYIIATh ()OPMBI B3aMMOAEHCTBUS (PeaepasbHOro YIOMHOMOYEHHOTO MO MpaBaM
YeloBeKa WM YHOJIHOMOYEHHBIX B cyObekTax P®, a Tawke B3auMoelcTBHE
(enepanbHBIX W PErMOHAIBHBIX Y TOJTHOMOUSHHBIX 110 ITPaBaM OTASNIBHBIX COLMATbHBIX
rpyrn. HeoO0XomuMOoCTh NMPHHSTHS TAKOTO 3aKOHA TaKoKe MOATBEPIKAASTCS CITydasMH
IOPUANYECKHX  KOH(JIMKTOB  MEXTy  INPaBOOXPAaHWUTEIBHBIMH  OpraHaMH |
YIIOTHOMOYEHHBIMH TI0 TIpaBaM B cyObekTax P® OTHOCHTENTEHO BO3MOXKHOCTEH
MOCTICTHAX TPUHUMATH Kalo0bl He NEWCTBUS W pelleHHs (efepalbHBIX OpPTraHoB
rOCyJapCTBCHHON BIIACTH.

10. OOocHOBbIBaeTcst HEOOXOAUMOCTh 3()(EKTHBHOrO  B3aMMOAEHCTBUS
BHYTPH IPABO3AIIUTHON CHCTEMBI, BCEX €€ MHCTHTYTOB - YIIOTHOMOUYEHHBIX II0 IpaBaM
YeJIoBeKa, aJJBOKATYpHI, APYITHX WHCTHTYTOB, B TOM YHCIE MYTEM COBEPIICHCTBOBAHHS
HOPMAaTHBHO-TIPaBOBBIX AaKTOB. B LeIsX ycuiaeHHs rapaHTHil npaBa Ha cyneOHYIO
3aIlUTy, B YacCTHOCTH MpEeUIaraercs HauenuTh TrpaxknaH P®, ux o0benuHeHwus,
IOPUJIMYECKUX JIMI[ M OpPraHbl MECTHOrO CaMOYIpaBJECHHsS IPaBOM JkajloObl Ha
HapylICHUEe KOHCTUTYIIMOHHBIX IPaB MU CBOOOJ HE TOJBKO 3aKOHOM, IPHMEHEHHOM B
KOHKPETHOM JI€JI€, HO M BCTYNUBILUM B CUITy B YCTAHOBJIIEHHOM TIOPSIIKE.

11. IlpoanammsupoBaB mnosummioo KoHcrurynmonHoro cyna Poccuiickoit
deznepallii MOKHO CZENIATh BBIBOA O TOM, YTO IIPaBO Ha OOXKaJlOBaHHE CyAEOHbBIX
pelIeHuil He sBIseTCss OC3YCIOBHBIM M MOXET OBITh OrpaHMYCHO JCHCTBYIOLINM
OTpAc/IeBbIM 3aKOHOJATEIbCTBOM, YCTAHABIMBAIOLIMM KpPYT CYOBEKTOB, HMMEIOLINX
IpaBO Ha OOpalleHHe, CPOKAMH M MOpAAKOM oOpamieHus. Mcxonsd M3 NO3ULUH
Koncrurynuonnoro cyna P®, npezensl peanu3aiuu npasa Ha CyneOHOE 00KalOBaHUE
MOTryT OBITh OIpe/ieIeHbl B 3aBUCUMOCTH OT BHA IPABOOTHOIICHUH U ONPEEICHHBIM
XapakTepoM oOpaIleHUsL.

Teopernyeckass # mnpakTHdeckas 3HAYMMOCTb AMCCEPTALMOHHOIO
HcceaegoBaHus. TeopuTHdyeckas 3HAUYMMOCTb COCTOMT B TOM, YTO PsiJ MpeIOKEHUI
aBTOpa KOHKPETU3UPYIOT KOHCTUTYLHMOHHO-TIPABOBBIE OCHOBBI ITpaBa Ha 00XKaloBaHHE
cyneOHbIX  perieHuit. B paboTe packpbiTbl M TEOPETHYECKH OOOCHOBAHBI
KOHCTUTYLIMOHHBIE TapaHTHU IIpaBa Ha OOXKaJOBaHHE CyHEOHBIX DEIICHHH, a TaKke
MIePCIICKTUBHBIE HaIpaBJICHUS COBEPILCHCTBOBAHHS HOPMAaTUBHO-TIPABOBOTO
pETyIupOBaHUS MEXaHU3MOB pealn3aluy JaHHOTO IIPaBa.

[IpakTudeckass 3HAYMMOCTH HCCIEIOBAHHS CBS3aHa C TEM, YTO BBIBOABI U
MPEATIOKEeHNUs], CICMaHHbIE Ha €r0 OCHOBE, HAMpaBJICHHl HAa COBEPIICHCTBOBAaHHE
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KOHCTUTYLIUOHHO-IIPABOBBIX HOPM 3aKOHOZATENIbCTBa Poccuu, periaMeHTUpYOMUX
mpaBo Ha cyaeOHoe oOxkamoBanwe B Poccuiickoit ®enepammu. Taxoke pe3ynbTaThl
JUCCEPTALIMOHHOIO HUCCIEJOBaHUA MOLYT MCIONB30BAThCS IIPU  OCYLIECTBICHUU
[IPENOJABAHUA 110 Psly CHELHUAIbHBIX IMCLMIUIMH, B TOM uucie «KoHCTUTYIHOHHOE
npaso Poccuiickoil @enepanumy, «IIpaBa uenoekay u T.4.

Anpo6anusi pe3yJabTaTOB muccjenoBanHus. OCHOBHBIE TEOPETHUYECKUE
BBEIBOJIBI M TIPEIVIOKEHMS, TIPEACTABICHHBIE B ANCCEPTALNH, OTpaXkeHs! B 10 HaydHBIX
paboTax, OIyOJMKOBAaHHBIX aBTOPOM B PAa3IMYHBIX HAYYHBIX H3/IAHUSX, B TOM YHCIE B
3-X cCrarhsiX B pEHEH3WPYEMBIX HAYUHBIX M3JAHUAX, pEKOMeHAoBaHHEIX BAK
MunuoOpaaykn Poccnm  mnst  omyOnHMKOBaHHS — pe3yNbTaTOB  JIHCCEPTAIIMOHHBIX
uccienosanuil. Kpome TOro, OCHOBHBIE IOJOXKEHMS, BBIBOIBI M MPEJIOKEHUS 110
pe3yibTaTaM IpPOBEICHHOIO MCCIEA0BAHUS JOKIAJbIBAINCH Ha MEXBY30BCKUX U
BY30BCKHMX HAyYHBIX W HayJYHO-TIPAaKTHYECKUX KOH(EPEHIWSX, MPOBOAMMEIX Ha 0a3e
[IaTHrOpCcKOro rocynapcTBEHHOIO YHUBEPCUTETA U IPYTUX BY30B.

CTpyKTypa IHMCCEPTAIMOHHOTO HCCJICAOBAHMsS. COOTBETCTBYET LEIH H
3aJja4aM MPOBEJCHHOIO MCCIIE0BaHMs 1 BKIIOYAET BBEJICHHE, 3 TTIaBbl, COCTOAIINE U3 6
nmaparpadoB, 3aKIIOUCHHE, a TAaKXKe CIHUCOK JIUTEpaTypbl, HCIONb30BAHHON
JICCEPTaHTOM.

11. OCHOBHOE COJEPKAHUE PABOTbI

Bo BBegeHuu auccepranuu 00OCHOBAaHBI BBIOOpP TEMBbI HCCIECIOBAHHSA U €€
aKTyaJIbHOCTb, OIpEJENeHbl 1IN W 33jaud, OOBEKT M IpPEeAMET HCCIeIOBaHuU,
TEOPETUKO-METOI0JIOTMYECKHE OCHOBBI, 00OCHOBAaHA HayyHasi HOBHM3HA, TEOPETHYECKas
U NPaKTHYECKasl 3HaUYMMOCTb JHCCEPTALUH, CHOPMYIUPOBAHBI OCHOBHBIC IIOJIOXKEHHMS,
BBIHOCUMBIC Ha 3allWTy, HPHBEACHBI CBEJCHHA 00 anpobaluu pe3yibTaToB
HCCIIEIOBAHMS.

Ileppas rnaBa «TeopermyeckHue OCHOBHI HHCTHTYTa TMpaBa Ha
o0zkaioBaHMe cyneOHbIX pemienuii B Poccuiickoii @enepanum» BKroyaeT B ceOst 1Ba
naparpadga, B KOTOpbIX JlaHa OOLIas XapaKTEPUCTUKA KOHCTUTYLIMOHHOIO IIpaBa
YeJI0BeKa M IpakJaHNHA Ha CyleOHYIO 3aIlUTy ¥ paccMaTpUBAETCs IPaBo Ha cyneOHOe
00>)karoBaHKUE KaK COCTABHOH 3JI€MEHT KOHCTUTYLIMOHHOI'O MPaBa Ha Cy[AeOHYIO 3aIlUTYy.

B nmepBom maparpade mepBoii rTiaBel — «OO0mAs XapaKTepUCTHKA
KOHCTHTYIIHOHHOI'O TpPaBa 4YeJOBeKa M TIPAKIAHMHA HAa CYAeOHYIO 3aluTy» -
pPacKpbIBalOTCS ~ OCOOCHHOCTH ~ HAy4yHOIO M IPAKTHYECKOTO  COZepIKaHUs
KOHCTHTYLIHOHHOTO ITpaBa 4eJIOBeKa M IPpakIaHiHa Ha cyneOHyo 3anmTy. B naparpade
PacKpbIBAaeTCs BAXKHOCTh M 3HAYMMOCTD 3aKpeIIeHHbIX KOHCTHUTYLMEl OCHOBHBIX TpaB
U cBOOOJ YeJIOBEKa M IpakIAaHWHA a TAKKe TO, YTO rapaHTHpoBaHHble KoHCTHTynmen
OCHOBHBIC TPHUHIMIBI B3aUMOOTHOLIEHHS TOCYIApCTBA W TPKIAHMHA  SBIISIOTCS
NPEIIOCBUIKOM Ul paspelieHust JIIOOBIX NpoOJiieM, CBA3aHHBIX C HOPMAaTHUBHBIM
peryaupoBaHHe MMPaBOBOrO CTAaTyca 4YelOBEeKa M rpaxJaHuHa. B maparpade, o6o0umas
Ppa3nuYHbIe B3MJISbI YUCHBIX, IPABO Ha CYACOHYIO 3alUTY PAaCCMATPHUBACTCS B KAYECTBE
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a0COJIIOTHOTO 1IpaBa, 4yTo 03HaYaer: 1) 3TO OCHOBHOE
JMYHOE HEOTUY)XKJaeMoe KOHCTUTYIIMOHHOE IIpaBo, 2) TMpaBO, He MOIexalee
OrpaHMYEHHI0O HH TIpM KakuxX YycluoBHAX. [IpaBo Ha cyneOHyro 3ammry He
OrpaHWYMBACTCS JIUIIB TIPAaBOM Ha OOpalleHHe B Cy[, OHO COIEP)KUT B cede MpaBo Ha
JMYHOE yJacTHe B OXpaHE W 3aIlUTe COOCTBEHHBIX IpaB M CBOOOM, a TaKXKe IIPaBO
TpeOOBaHMUS NPEAOCTABICHHUS 3aIIUTHI CyAOM M IIPaBO Ha MONyYEHHE IOPHIANYECKOH
TIOMOIIH /TSI OCYILECTBIICHNS JAHHBIX IpaB. B CBs3M ¢ 5THM IpaBo Ha 3aIUTy MOXHO
paccMaTpuBaTh B KadeCTBE COBOKYIHOCTH IIPABOMOYHMI, IPEJOCTABIIIONINX JIUILY
CIOCOOHOCTh JTOOMBATHCS BOCCTAHOBJIEHHS B IpaBax. IIpaBo Ha cymeOHyro 3amuTy
TIPE/ICTaBIsIeT CO0OH YCTAHOBJICHHYIO HOPMaMH IIpaBa MOTECHIMAIBHYIO BO3MOXKHOCTH
3aMHTEPECOBAHHOTO JIMIIa OOpaTUThCs B Cy[d 3a 3alIUTOM HApPYIICHHBIX WIIN
ocriaprBaeMBIX TpaB, cB0OOJ 100 MHTEpecoB. B maparpade roBopurcs, 4To mpaBo Ha
CyneOHyYIO 3aIIUTy MOXET OBITh OCYIIECTBJIEHO Uepe3 KOHKPETHBIH MPOIEcC 3alluThl
mpaBa B cygeOHoM mopsiake. Y. 1 cr. 46 Koncrurymmm Poccuiickoit ®eneparmu
TapaHTHpYeT KaXIOMy CyIeOHYI0 3aliuTy ero mpaB U cB0oOOX. D((EeKTUBHOCTH
obecriedeHuss TpaB M CBOOOJA 4delOBEKa W TpaKJaHWHA TIOBJIEKIO 3a Co0oit
HEOOXOUMOCTb OTIPaHHWYEHHs] CyNeOHOH 3amMTHl KaK CaMOCTOATENBHOH (YHKIUH
rocynapctBa. Kak ciexctBue, CcyneOHBIA IOPSIOK COBEPIIEHHO —CIIPABEIIHBO,
00OCHOBaHHO paccMaTpUBaeTCs B KadecTBe HauOoliee COBEPIIEHHOIO U3 BCEX
U3BECTHBIX B UCTOPHH MHPOBOW IMBHJIM3ALUKM METOJOB U CPEACTB OOECHEYeHHUs MpaB
Ka)X10i JTM4HOCTH. B 3akmioueHuu, B naparpage roBOpUTCs, YTO IPaBO Ha CyneOHYIO
3aIUTY CONCPXKHUT B ceOe MOTEHUHAIbHYI0 BO3MOXHOCTh 00KaJIOBAaHUsSI aKTOB CaMOW
cyneOHOM BIacTH.

Bo Bropom maparpage — «IIpaBo Ha cyneGHOe o6:KaoBaHHE KakK
COCTABHOI 371eMeHT KOHCTHTYIIHOHHOI'0 MPaBa HA Cy/1eOHYI0 3aLUTY», UCCIIeyeTCs
HETIOCPE/ICTBEHHO IIPaBO Ha CyaeOHOe OO)KaJloBaHME Kak HeOTheMiIeMas YacTb
KOHCTHTYLIMOHHOTO TIpaBa Ha cyaeOHyro 3amury. B mnaparpade packpbiBaercs
HCTOPUYECKUH aCIeKT CTaHOBJEHMS IpaBa Ha cyneOHOe 00XaloBaHHE, PACCMOTPEHBI
BaxkHelilme pepopma cyneOHOi cucrembl Poccuiickoit Wmmnepun. B wacrHOCTH,
pedopmer Tlerpa Benukoro u Ekarepunst II, xoTopsie cdopmupoBanu yciaoBHs it
OTIpaHUYCHUST 00XKAJOBAHUS NEHCTBUI CyNeOHBIX YHHOBHHKOB OT OO0XAaJIOBAaHHS KX
NocTaHoBJIECHUH. Tak, jkanoObl B OTHOLIEHHH CKOPOCTH PaCCMOTPEHHUS [iefla, a TAKKe Ha
«OecnopsanKu CyIeOHBIX MECT» PaccMaTPUBAIMCh T'yOSPHCKMMHM IIPABICHUSIMH, TOT/A
KaK aleJUILMOHHbIE NPOLICHHUs paccMaTpuBaiM cyneOHble nanatbl. B maparpade
paccMoTpeHa Takke cyaeOHas pedopma 1864 roma, pe3ynbTaTOM KOTOPOM CTalio
KapAMHAJIbHOE M3MEHEHHe cyjeOHoro crpos Poccuu, M ObIIM OTMEHEHbI KOHTPOJIBHO-
PEBU3MOHHBIA TOPSAOK TPOBEPKH ¥  YTBEPXKACHHS TPHIOBOPA  BBIMIECTOSIIECH
uHcTaHmei. beutn uccnenoBaubl cynedHbie pedopmsl nepuoaa cranosieHus CCCP u
Ooiee TO3IHETO COBETCKOro Iepuoja. IIpoaHanu3MpoBaB MCTOPHUYECKHE dTara
CTaHOBJICHHMS IpaBa Ha O0OXKAJIOBAHMS CYICOHBIX PELICHHIT M COBPEMEHHOE MOHHMaHUE
JAHHOTO TIpaBa, aBTOP JIMCCEPTALMOHHOTO HCCIIENOBAHHS NMPUXOAUT K BBIBOAY, YTO

12



MpaBO Ha CyneOHYIO 3aIUTy COIEP)KUT, B TOM HUHCIE, BO3MOXXHOCTH O0)KalOBaHHS
aKTOB TaKkXke M CyIeOHOM BIAacCTH B COOTBETCTBMH c 4. 2 cr. 46 KoHcturymun
Poccuiickoit ®enepanmm - «pemeHHs U JAeHCTBHA (WM Oe3neiicTBHE) OpraHoB
TOCY[IapCTBEHHOH BJIACTH, OPraHOB MECTHOTO CAaMOYIPABICHHS, OOIECTBEHHBIX
00BeAMHEHNH U JTOJDKHOCTHBIX JIUII MOTYT OBITH 00>KajloBaHBI B cyay». [IpaBo cyneOHOIMA
’KaJo0Bl BKIIIOUCHO B MEXAHHM3M OCYIIECTBICHMS IpaBa Ha CyleOHYIO 3alIuTy, OHO
peanu3yeTcst HapsAy ¢ JPYTHMH IOPUANYECKUMH T'apaHTHSIMU JTAHHOTO U BBICTYIIAeT B
Ka4yecTBe criocoda NCKITFOUEHHsI HeTlpaBoMepHOro npasocyanst. CyObeKTHBHOE IPaBoO Ha
CyneOHyYIO 3alIUTy COOTHOCHTCSI CO BCel cyleOHOI CHCTEMOH, a mpaBo Ha XKainoly — ¢
JeATETLHOCTHIO BBIIIECTOSIIETO Cy/Ia.

Bropast rmaBa amcceprampioHHOro wuccienoBaHus — «KoOHCTHTynHOHHBIE
rapanTHH TNpaBa Ha cyae0Hoe o00:KaJlOBaHMe» - COCTONT W3 JBYX Haparpagos,
paccMaTpHBalOIMX OOIMIMe TIIOHSATHE KOHCTHTYIMOHHBIX TapaHTHH TpaBoOCyAHs W
aneUlIIUI0 M KaccalMio KaK WMHCTPYMEHTHl pealn3alid IpaBa Ha CyaeOHOe
oOxanmoBanne. B mepBoMm maparpadge — «OOImee MOHSTHE 0 KOHCTHTYHHOHHBIX
rapaHTHSAX MPaBOCYAMsI» ClIelaHo o0OoOIIeHWe CYIIECTBYIOIIMX B  HaykKe
KoHCTUTYIIMOHHOrO TIpaBa TOHSATHS KOHCTUTYIMOHHBIX TapaHThil. PaccMoTpeHs!
pasnuuHble KiaccuuKanuy rapaHTHid. B KadecTBe rapaHTHil paccMaTpUBArOTCS
MIPAaBOBBIE CPEJCTBA, KOTOPHIE OOECIIEUYMBAIOT OCYIIECCTBIICHUE OIPE/ICIICHHOrO IpaBa
YeJI0BeKa U IpaXJaHHHa.

Tak, B 3aBUCHUMOCTH OT chepbl JEHCTBUS IapaHTUH MOXKHO Pa3leNIUTh Ha
MEXKI[YHAPOIHO-TIPABOBBIC, T'apaHTHU PETHOHAIBHBIX MEXIYHAPOIHBIX COOOIIECTB;
BHYTPHUTOCYJapCTBEHHBIE TAPAHTUH; & TAK)KE ABTOHOMHBIE FapaHTHU.

TepMHH <«KOHCTHTYLMOHHBIE TapaHTHM» HCHONb3yeTCs IS ONpeleNeHUs
3aKOHa, 00Pa3yIOLIEro COCTaBHYI 4acTh KOHCTHTYLMH M 00ECIeUMBAIOLIEro 3alluTy
rpakaaH OT MPOU3BOIBHOIO HAPYIIEHHs WM M3MEHEHHs OCHOBHBIX 3aKOHOB CTpaHbI. B
Oosiee Y3KOM CMbIC/IC B KAayeCTBE KOHCTUTYIIMOHHBIX TapaHTUH paccMaTpUBAIOTCS
[PaBOBBIC CPEJCTBA OCYIIECTBIECHHSA W 3aIMThl I'paXKJaHaMHM COOCTBEHHBIX IpaB. B
naparpade mogpoOHO HUCCIASTYIOTCSl TAPAHTHU TIPABOCYIHSL.

lapantun mpaBocyaus NpPeACTaBIAIOT COOOH rapaHTUU CBOOOIBI JIMUHOCTH,
U3  Yero cCieiyeT HEeoOXOOMMOCTb  3aKpEIUICHHsS yKa3aHHBIX TapaHTUH Ha
KOHCTUTYLIMOHHOM ypoBHe. K rapanTusm npaBocyaus OTHOCAT TapaHTHU HOJICYJHOCTH,
paBO Ha TMOJYYCHHE IOPUAMYECKONM MOMOLIM (KaKIbIH HYKJAOIUica B
KBUTM(UIMPOBAHHON IPAaBOBOW IOMOIIM HMEET BO3MOXXHOCTb IOJNYYHTh €€
MOCPE/ICTBOM OOpAILeHHs K aJBOKATY, KOTOPBIi HE3aBUCUM M BBICTPAMUBAET OTHOILCHHS
C KJIHMEHTOM, OCHOBBIBasCh Ha KOH(QHICHLIMAIBHOCTH, TO €CThb OH HE HMEeT IpaBa
pasriamark  JOBEpPEHHbIE €My  CBEJICHHMS),  INpPE3yMIIMI0O  HEBHHOBHOCTH,
HEJICHCTBUTEIBHOCTh HE3aKOHHO IONYYCHHBIX JOKA3aTeNbCTB, 3alpeT ITOBTOPHOTO
OCY)K/ICHUsl, TapaHTHIO OT CaMOOOBHHEHUS U Apyrue. B maparpade npoananusupoBaHsi
BHeceHHBIE B Hronie 2016 roma u3MeHeHus B [ pakaaHCKUil MpoliecCyanbHBI KOJCKC, a
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TaKXkKe Poib BCEX CTAAWH CyneOHOro o0kaloBaHMS B PeaM3alliM IpaBa Ha cyneOHoe
o0’kaJIOBaHHE.

Bo BTOpOoM maparpadge — «AmeIsimMs M Kaccamus KaK HHCTPYMEHTHI
peaju3anMi TNpaBa Ha cyae0Hoe o0xkajJoBaHHe», aNeJUBIIMA M Kaccamus
pPaccMOTPeHbl KaK MHCTPYMEHTBbl peallM3alMi IpaBa Ha cyaeOHoe oOXkaloBaHHE.
OcHOBOH  (pYHKIIMOHHPOBAHMSI CHCTEMBI OOXKAIOBAaHMs, MNEPECMOTpa W HPOBEPKU
CyeOHBIX peIIeHHI B I'pa’kIaHCKOM IPOIECCEe BBICTYIAET B3aNMOCBS3b €€ HJIEMEHTOB,
MIPOSIBIISTIOIIAsICS. B 0CO0OTO pofia cyAeOHO-BIACTHBIX OTHOIICHHSX. OOs3aTeNbHBIM
9TAIIOM Pa3BHUTHS CHCTEMBI 00)KaJIOBAHHMS, IEPECMOTPA U IIPOBEPKHU CyIeOHBIX pelIeHHi
BEICTYIIaeT  OPTaHU3alMOHHOE OTTPaHWYEHHE CyAeOHOH, 3aKOHOIATENBHOH W
WCTIONHUTENBHOM BiacTH. B maparpade wW3Ha9anbHO paccMaTpUBAeTCsl IIOHSTHE
aTeJUIALMOHHON kallo0bl. ANeIIAMOHHAS jkao0a SBISIETCsl CPEICTBOM BO30OYXKICHHS
aTeJUIALIMOHHOTO TPOM3BOACTBA, OHA NIPUHOCHUTCS HA TO PEIICHHE, KOTOpOE elle He
BCTYIMJIO B 3aKOHHYIO CHITy. ANE/UILIUOHHAs *kanoda coueraeT B cebe 1Be CTOPOHBI —
MaTepUaNIbHYI0 M MpoLlecCyalbHyl0. MaTepuaibHasi CTOpOHA allesUISIIHOHHOMN JKaJIo0b
3TO aJpEecoBaHHOE Cyly TpeOOBaHHE, CBSI3aHHOE C OTMEHOW peIeHHs Cylaa IepBOH
WHCTAaHIMM, a TakkKe MPUHATHE HOBOTO aKTa, JMOO W3MEHEHHWH DEIICHHUS C IENbBI0
ycTpaHeHus cyneOHbIX ommooK. [IporeccyanbHas cTopoHa >kano0bl — 3TO CPEICTBO UL
BO30YXIEHHS aleUILMOHHOrO NPOM3BOACTBA. B maparpade paccMaTpuBaeTcsi CpOKH
MoJlaY  aNe/UIALMOHHOM JKajdoObl B TPaXIAHCKOM, apOMTpakHOM Hpoleccax,
yKa3blBaeTCs B KAaKMX CIy4dasX YCTAHOBIECHBI COKpAIEHHbIE CPOKM Ha ToJady
aTeJUIALMOHHON kanoObl. [IpaBo Ha mojady aneyuIILHOHHON >Kajo0bl MPEACTaBISET
co00if 4YacTh TIapaHTHPOBAaHHOTO TpaXKJaHaM IIpaBa Ha CyneOHYI 3aIiuTy, U B
YaCTHOCTH, IIpaBa Ha OOpallleHNe B Cy/ BBILIECTOSIIEI HHCTAHIMH C LETIBI0 YCTPAHEHUS
JOMYICHHOW CYZOM MEpBON MHCTAHLIUH CyneOHO# ommbku. YTo KacaeTcsi HHCTUTYTA
Kaccallud, TO, K TpuUMepy, TpaXJaHCKMH W aJAMHHHUCTPATUBHBIA Ipolecc
MpeAyCMaTPUBAET IIEPECMOTP CyIeOHBIX MOCTAaHOBJICHHH (CylIeOHBIX aKkToB) B
KaCCal[MOHHOM IOpS/IKE KaK CPEACTBO MCIIPABICHHS BO3MOXHBIX CYJIEOHBIX OLIMOOK.
IIpu paccmoTpeHHMu fAena B KacCallMOHHOM MOPSIKE CYJ TPOBEPSET MPaBUIBHOCTh
MIPUMEHEHUS] U TOJIKOBAaHMS HOPM MAaTepuajbHOIO IIPpaBa U HOPM MPOIECCYalbHOTO
IpaBa CyJaMH, pacCMaTpUBABHIMMM €70, B Tpejenax JIOBOAOB KaCCAI[MOHHBIX
KanoObl, Npe/iCTaBlIeHUs. B MHTepecaXx 3aKOHHOCTH CYyJ KacCALMOHHOW HMHCTAHLUK
BIIPABE BBIITHU 3a MPE/ENbl JOBOJOB KACCAI[MOHHBIX 7Kal00bI, IPEICTABICHHS.

B Tpertbeii rmaBe auccepTallMOHHOIO HccienoBaHus - «MeskayHapoaHbie u
BHYTPHUIOCYJapCTBeHHbIE MeXaHU3Mbl Peajii3alliiM KOHCTUTYHHOHHOIO NpaBa Ha
cyne0HOe 00kKaJIOBaHHE» PACCMATPHBAIOTCS PELICHUS MEXIYHAPOIAHBIX CYAeOHBIX
opraHoB Ha mpumepe EBpomeiickoro cyma Imo TpaBaM ueloOBeKa: IMPOOIEMbI
npaBonpuMeHeHuss B Poccuiickoir denepanuu, a Takke BHYTPUTOCYAapCTBEHHbIE
WHCTUTYTHI, peaH3yIOIIre paBa Ha cyieOHOe 00KaloBaHHE.

B nepBom nmaparpade — «PemnieHus MesKIyHAPOIHBIX Cy/Ie0HbIX OPraHOB HA
npumepe EBponeiickoro cyia no npaBam 4ejoBeka: Npod;ieMbl NPaBONPHMeHeHUsI
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B Poccuiickoii ®enepaumm» TOBOPUTCI O TOM, YTO B CBA3M C HOBBIMHU
BHEIITHENOJIUTHIECKAMH PEaTNsIMHU, C KOTOPBIMH CTOJIKHYJIAch Halla CTpaHa, B eKadpe
2015 roma Obul TPHUHAT CyAbOOHOCHBIH 3aKOH O IPHOPHTETE  PEIICHHI
Koncrurynmonnoro cyma Poccum Han BepAMKTaMH MEXIYyHapOIHBIX CYyIOB, B T.d.
EBpomneiickoro cyma mo mpaBam uwenoBeka (ECIIY). Ilo MHeHWIO psija HM3BECTHBIX
YUYCHBIX M UCCIIeioBaTeNel, Kak B cepe KOHCTUTYIHOHHOI'O, TaK M MEKITyHapOIHOTO
npaBa Poccust He coOupaeTcsi MPOTUBOIOCTABIATE ceOsl eBPOIEHCKOMY COOOIIECTBY, a
NAaHHBIM 3aKOH HANpaBJIeH Ha YCHJICHHE 3allUThl TpaB W CBOOOX 4deloBeKa M
rpaxnanrHa. [IpaBo Ha cyneOHYIO 3aIIUTy OTHOCHTCS K OCHOBHBIM, HEOTUYXIa€MBIM
mmpaBaM M cBO0OJaM JIMYHOCTH, KOTOpPOE IIPWU3HAETCS M TapaHTHPYeTCsl COTJIACHO
00IIeNTpU3HAHHBIM MIPUHIINIIAM 1 HOPMaM MEeXyHapOIHOIO IpaBa M B COOTBETCTBUH C
Koncrurymmert P®. Dro Tarke kacaercss mpaBa oOOpalieHHsT B MEXKTyHapOIHBIE
cyneOHbIe OpraHbl, B TOM YHCIIE U IPaBOM Ha oOpalleHue rpakIaHuaa B EBponeiickmit
CyZI TIO IpaBaM dYenoBeka. B maparpade KpaTKo HM3JIOKeHa Ipoleaypa oOpamieHus B
EBpomneiicknii cyn Mo mpaBaM YeJIOBEKa, PacCMOTpEHa Ipoleaypa MoAavn KaaoObl B
EBponeiicknii, a TaKKe HEOOXOAUMOCTh CYIIECTBOBAHUS HAJrOCYIapCTBEHHBIX
MEXXIyHapOIHBIX OPTaHOB B Ka4ECTBE JIONOJHUTEIILHON rapaHTH! pean3aliy paBa Ha
o0’kasloBaHHE CYIEOHBIX pemleHuid. B maparpade npuBEeIeHBI HEKOTOpPBIE PEIICHHUS
EBpomneiickoro cyzia 1o rnpaBaM 4eJioBeKa, a TAKKe Pe3IOMUPYETCsl, YTO B CIIOKHBIINXCS
BHEITHENOIUTUYECKAX YCIOBUAX, TIPUHATHE YKA3aHHOTO BBIIIE 3aKOHONPOEKTA
SIBIISIETCA BECbMa IIOJIE3HBIM M 3HAYMMBIM U HHMKAaK HE HapyllaeT MpPaBO TpaxkIaH
00paruaTecs B MEXIyHAPOHBIC Cy/IeOHbIC OpPraHbl.

Bropoit nmaparpadp —  «BHyTpHrocyaapcTBeHHbIe HHCTHTYTBHI,
peaju3ylomye KOHCTUTYIHOHHOE NMPAaBO Ha cyae0HOe 00:KaJI0BAHHE» PACKPHIBAET
ponb M (YHKIMIO HEKOTOPBIX OpPraHOB M OPraHW3alMil, MHCTHTYTOB I'PaXKAAHCKOIO
o0lecTBa, KOTOpbIE CIHOCOOCTBYIOT peajM3alliy IpaBa Ha CyneOHOoe o0XKaloBaHHE.
ITpaBoBoe rocyaapcTBO BICTYIAET OQHULHAIBHBIM IIPEJICTABUTEIIEM JIEMOKPATHYECKOI'0
rpaxaaHckoro — obmecrBa. IIpupoja  Takoro IpeNCTaBUTENBCTBA  IIOJHOCTBIO
OIIpelieIieTCA CYLIHOCTBIO B3aMMOOTHOLIEHUH oOmecTBa u rocyaapcrBa. K uumcmy
OpPraHoOB ¥ OpPTaHU3ALU{, OKa3bIBAIOLUIMX IOPUIMYECKYIO IOMOIIb Fpa’kAaHaM U TeM
CaMbIM CIIOCOOCTBYIOIIMX pEaU3alMd UMHU IIpaBa Ha CyJeOHYIO 3alluTy, OTHOCHTCS
LIMPOKOH KpPYr TOCYIapCTBEHHBIX W OOLIECTBEHHBIX HHCTUTYTOB. OTO OpraHbl
rOCYZapCTBEHHOM BJIACTH U OPTaHbl MECTHOT'O CAMOYIIPABIEHHS, Y TOJIHOMOYEHHBIH 110
mpaBaM  dYenoBeka  Poccmiickoit  denepauuu, mpokypaTypa, — OOILECTBEHHbIE
OpraHM3aliy, HOTapuaT, aABOKaTypa, IOPUIMUYECKHE CIyXKObl IOPHIWYECKHX JIHI,
OpraHM3aliy, OKAa3bIBAIOIINE IOPUANYECKUE YCIYTH HACENCHUIO, WHINUBHUIyalbHBIE
NpeInpuHUMarend ¥ T.J.  KeamuduuupoBaHHas  FOpUIMYECKas  IOMOIb,
IperocTaBiIsieMasl 3THUMH JHMIAMH, MOJOXKHMTEIbHO BIUsSeT Ha (OpMHUpPOBaHUE
MPaBOCO3HAHUSI POCCHHCKOro OOIIecTBa W HA IOBBILICHHE MPAaBOBOM KYIBTYpHI
HaCeJICHHs, KOTOPbIE B HACTOSIIEE BPEMs HE B ITOJTHOM Mepe OTBEYACT IEISIM U 3a7a4aM
pedopMHUPOBAaHUS POCCHHCKOTO OOIIECTBa, NPUHIWIAM pPHIHOYHOH SKOHOMHKH U
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JIEMOKPAaTHYECKIM OCHOBaM TpaxkJaHCKoro odmectBa. boiee moppobHO B maparpade
paccMOTpeH HWHCTHTYT YIIOJTHOMOYEHHOrO IO TIpaBaM YeNloBeKa MU JeATeIbHOCTh
OpTaHOB aIBOKATYPHI.

Tax, MHCTUTYT YIOJIHOMOYEHHOrO IO NpaBaM YeJIOBEKa CTal POCCHHCKHM
BapHaHTOM MHCTHUTYTa oMOyrncMmeHa. B maparpade ykaspiBaercs, 4To oMOyJICMEH - 3TO
HE3aBHCHMBIH, NEepCOHU(UIMPOBAHHBIA OpraH, 00JIaaroluii BEICOKAM aBTOPHTETOM,
MIPU3BaHHBIN paccMaTpuBaTh JKAIOOBI Ha 3J0YNOTpeOsieHHsT OIOpOKPAaTHIECKOTO
anmapara HpH OTCYTCTBHHM BJIACTHBIX ITOJTHOMOUMM, HCIONB3YSI CHIYy YOeKIeHHS,
MIpU/IaHKE JIeNTy TJIACHOCTH, Jadd peKOMEHJAlWil, OCHOBAaHHBIX Ha IPAaBOBBIX HOPMaXx,
HOpMax MOpPAJM ¥ WJAEaJOB CIIPaBEeUIMBOCTH. YIIOTHOMOYEHHBIH paccMaTpHUBaeT
xajnoOsl TpakmaH Poccuiickoit ®denepann W HAXOMMIIMXCS Ha TEPPUTOPHU
Poccniickoii @enepary THOCTPaHHBIX TPAXKIAH H JIUI O3 Tpask/IaHCTBa.

YTOTHOMOYEHHBIH paccMaTprBaeT >KajJoObl Ha pEIIeHWS WIN JeHCTBUS
(Ge3meiicTBHE) TOCYJApCTBEHHBIX OpraHOB, OPraHOB MECTHOIO CaMOYIPaBIICHUS,
JOJDKHOCTHBIX JIMII, TOCYJApPCTBEHHBIX CIYXAaIlINX, €CIM paHee 3asBHTENb 00XKaIoBaj
9TH pelleHus win fAeiictBus (Oe3nmelicTBue) B CyaeOHOM JHMOO aJMUHHUCTPATHBHOM
TIOpsIIKE, HO HE COTJIACeH C PEIICHUSIMH, TIPHHSATHIMU I10 €0 jKajio0e.

B maparpade Tarke ymeneHO BHHUMaHHE OOLIECTBEHHBIM OpTaHH3ALMM,
3aHMMAIOIIMMCS TIPAaBO3AIIUTHON JIEsATENFHOCThI0. B COOTBETCTBMM C OCHOBHBIM
npenqMeroM M (opMaMu  AESTEIBHOCTH  CPelH  POCCHICKHX — OOLIECTBEHHBIX
MPaBO3AIIUTHBIX OPraHU3ALMH CETOJHSA MOXKHO BBIJIEIUTh TPY OCHOBHBIE I'PYIIIIBL.

INepBas - 3T0 KIIaccUyecKas MPaBO3alNTa, BKIFOYAIOIIAs B ceOs Mpex/e BCero
MIOMOILb KOHKPETHBIM JIFOJSIM, TIPaBa KOTOPBIX ObLIIN HAPYILCHBI.

Bropas - 3T0 rpynna opraHu3anui, OCyIECTBISAIONINX KOHTPOIb CO CTOPOHBI
IPaXKIaHCKOro OOLIECTBA HAaj JIEATENbHOCTBIO OPraHOB TOCYIAPCTBEHHON BJIACTH UL
NPEIOTBPAILECHHS HApYIICHUs. MMM KOHCTUTYLIMOHHBIX IIPaB IPayKJaH.

Tperpst rpynma opraHum3alii - 3TO Te OpraHM3allMH, KOTOpPBIC TaKkKe
[IEPECTAIOT OrPaHUYMBATHCA COOCTBEHHO NMPABO3ALINTON MM I'PAXKIAHCKUM KOHTPOJIEM
JEATENbHOCTH BJACTH, a BKIIOYAIOTCA B IPOLECCHl TPaKIAHCKOrO y4acTHs B ee
pedopMHUpOBaHUK U TOBBIIICHHH €€ 3(PEKTHBHOCTH.

PaccMoTpeB cymiecTByroLMe Ha BHYTPUIOCYJapPCTBEHHOM YPOBHE OpIaHbl U
OpraHu3alliy, OKa3bIBAIOLIME COICHCTBHE B pealu3alMd IpaBa Ha OO0XKaJIOBaHHE
CyIeOHBIX peILICHWH, aBTOp JenaeT BBIBOL, 4YTO ajaBOKarypa PoccuM W HHbIE
HErocy/1apCTBEHHbIE TPABO3ALINTHBIE OPTaHU3ALMHU SBIISIOTCS BHXHBIMH HHCTUTYTAMU
IPaKIaHCKOrO OOIIEeCTBA, CO3AaHHBIMU B LENSAX YHAOBJICTBOPEHUS HMX HIH HHBIX
OOIIECTBEHHO 3HAYMMBIX MOTpeOHOCTeW rpakaaH. [ pakmaHckoe obmiecTBo B Poccun
nonmyyaerT Bce OoJbliee pa3BUTHE, B TOM 4YHMCIEe MW Onaroiaps JAesTeIbHOCTH
MPaBO3AILUTHEIX OpraHu3aiuid. OOLIeil 1eNbr0 AeSTEeIbHOCTH BCEX MPaBO3AIUTHBIX
OpraHu3alyil SBISETCS NMPEXKJIEe BCEro KOHTPOJIb 32 OCYIIECTBICHHEM IIPaB, 3alllUTa
9TUX NpaB ¥ UHTEPEcOB rpaxxaan Poccun
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B 3ak/04eHMH HICCEpPTAHTOM ITOJBEJCHBI UTOI'M HUCCIICIOBAHUS M CIETAHBI
BEIBOABI 110 JAaHHOW NpoOJIeMaTHKe, ONPENENSIOTCS MEepCHEKTUBBI  Pa3sBHUTHS
3aKOHOZATENbCTBA,  PETYNHPYIOIIETO BONPOCHI  KOHCTUTYIMOHHOTO IpaBa Ha
o0’kaJIOBaHHE CyIAEOHBIX PEIICHNIL.

B KkoHIe paboTBI TPUBENEH CIIMCOK HCIIOIb30BAHHOM JIUTEPaTypsl U
HOPMAaTHBHBIX IIPABOBBIX aKTOB.

OCHOBHbI€ OJI0KEHUS] JUCCEPTANHOHHOTO HCCIEIOBAHNUS OTPAKEHBI
B CJIEIYIOLIMX MyOJHKAIMSX aBTOpa:

|. B m3nannsx, pexkomennosanubix BAK MunucrepcTrBa o6pa3oBanusi u
Haykm Poccuiickoii ®egepannm:

1. Dicanoybaes 3.A., Anexceesa HM.C.. AxryanpHble TpOOJIEMBI peaH3aliin
KOHCTHTYIIHOHHOT'O TIpaBa Ha cyJeOHoe o0rkaoBaHue // ApOUTPaXHbIH 1 IrpaXkIaHCKUI
nportecc, Ne 1, 2015. - C. 23-26 — 0,4 ..

2. [lycanoybaes 3.A. Tlpobnembpl peanu3aluyi mpaBa Ha O0KaJOBaHHE
CyneOHBIX pemieHHd Juisl Jini 0e3 TpakJaHCTBA M JIMI, WIIYOIMX YyoOexwrue//
MurpanmonHoe npaBo Ne 2 ot 2018 1. - C. 14-16 - 0,3 m.o1.

3. icandybaes 3.A. TlpobneMsl peanu3aluy npaBa Ha CyAeOHYIO 3aIUTY IS
JIMI] U3 4HCa JETeH—CHUpPOT M JeTeid, OCTaBIIMXCS Oe3 MONEeYECHHS POAUTENCeH NpH
MONTyYeHUH KUITbIX noMenienni //Cemeitnoe 1 sxumminHOe npaso Ne 2, 2017. - C. 6-8 —
0,3 m..

4. Jrcanoybaes 3.A., Anexcees H.A. Judicial reform of 2019 in the Russian
Federation // Modern Global Economic System: Evolutional Development Vs.
Revolutionary Leap. — Switzerland: Springer, 2020. Volume in Notes in Networks and
Systems - 0,3 ..

I1. B HHBIX penleH3NpyeMbIX HAYYHbIX U3/IaHUAX:

5. /Prcandybaes 3.A. Mecro npaBa Ha O0XKaJlOBaHWE CYyIeOHBIX pEIICHUI B
CHCTEeME KOHCTUTYIIMOHHBIX IpaB ueloBeka M rpaxinanuHa // TocymapcrBeHHOe
cTpouTenscTBO M mpaBoBasi pedopma B CeBepo-KaBkasckom ¢denepanbHOM OKkpyre
Poccuiickoit depeparmu. COopHuK Hay4dHbix crateil. [Isturopck — CtaBpomons, 2013.
Beimyck Ne 6. - C. 104-109 — 0,3 ..

6. [picanoybaes 3.A. MexnyHapoJHble W  BHYTPUTOCYAapCTBEHHbIC
MEXaHM3Mbl peajiM3allid IpaBa Ha cyneOHoe oOxanoBanue // TocymapcrBeHHOE
CTpOUTENbCTBO M mpaBoBasi pedopma B CeBepo-KaBkasckom denepatbHOM OKpyre
Poccuiickoit ®enepanun. CoopHrk HayuHbix crareil. [Iaturopck — CraBporonb, 2014
r., Bermyck Ne 7-8, C. 70-82 — 0,4 m.o.

7. [rcanoybaes 3.4. OOmas XapaKTepUCTHUKA KOHCTHTYIIMOHHOTO IIpaBa
YeJoBeKa M IpaklaHWHA Ha CyaeOHyro 3aumty // YHuepcurerckue ureHust — 2014,
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Marepwuans! HayqHO-MeTognaeckux ureHui [IIJIY. Yacts XVIII. — ITaturopcek: IV,
2014. - C. 121-134-0,4. 1.

8. [bicanoybaes 3.A. Ilpmopurer pemeHuii KoHCTHUTYIIMOHHOTO Cynma Hanx
MEXIYHApOIHbIMH  CyJamMHu: HoBoe B  Poccuiickom  3akoHonmarenmbcrse  //
IlocynapcrBeHHoe crpoutenbcTBO M mpaBoBas pedopma B CeBepo-KaBkasckom
¢denepansaoM okpyre Poccuiickoit @enepannn. COopHHUK HaydHBIX crareil. [IsTuropck
— Cragspormons, 2015. Bermyck NeNe 9-10. - C. 118-122 — 0,3 .o

9. [rcanoybaes 3.A. KOHCTHTYIIMIOHHOE TIpaBO Ha OOXKaJOBaHHE CYNEOHBIX
PEIICHUI: aKTyaJbHOCTb U IEPCIEKTUBbI HCCIEN0BaHNUA // Y HUBEPCUTETCKHE YTCHUS —
2016. Marepuansl HayqHo-Metoauuaeckux urenuid [IIJIY. Yactes XVIII. — Isaruropck:
M1y, 2016. - C. 48-51. - 0,3 .o

10. [oicanoybaee 3.A. VIHCTHTYTBI TPaXIaHCKOTO OOIIECTBA W HMX pONb B
CHCTEME 3allluThl INpaB M CcBOOOJ 4enoBeKa M TpaxaaHuHa // TocymapcTBeHHOe
crpouTenscTBO M mpaBoBas pedopma B CeBepo-KaBkasckom ¢enepanbHOM oOkpyre
Poccuiickoii @eneparnmu. CO0pHUK Hay4dHbIX cratel. [IaTuropck — CraBponois, 2016.
Beimyck Ne 12. - C. 85-92 - 0,4 n..

11 [{canoybaes 3.4. Biaumoneticreue MEKTyHapOHOTO u
BHYTPUTOCYJAPCTBEHHOr'O TIpaBa B BOIPOCAX 3alIUTHI NIPaB YeJIOBEKA W IpakIaHuHa //
VYuusepcurerckue urenus — 2017. Marepuansl HaydHO-MeToaudeckux ureHui TINJIY.
Yactp XVIIL - IIaTuropck: iy, 2017. - C.
51-57.- 0,4 ..
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QUUMNPAUTEY QUNRC UNPEUR

TUSUgUL Nracnbuvelrk ANNNLUCTU UL PLUINRULRE
Ulz0ULUUPLUdUUUL ZPULEP NRUUUSULE
TucunkhE3NhLNART

zuuunnsuapbr

Uunbktiwjunuwlut hbnuwgnumpyut wpphuljuimipmpiip hhduqus &
dudwbwlulhg Gnuwunwind Jwpngme U punuwpwgnt ppwynibpubph b
wquunipjniiibph yupnwywintpjwt hhdtwpunph upnipyut Jypu b juwdws
E dbpoht dwdwbwlubpnid puwnwlwt hwdwlupgnid  wnbknh  niikgnn
thnthnhunipnittitph htwn:

Uunbktiwjunmuwlwt hbnugqnumpjut opjijn Eu hwinhuwinud wy
huwuwwpwlwlwt hwpwpbpnipmibubpp, npnbp Swgnud o puwnwlub
ponnpupldwl vwhdwbwnpuljub hpwynitph b dntwwunwbh Fwptnipjut
Uwhdwbwnpmipjutt  118-py hnpjuwsny twpiwwnbudus gninught
hpwynitptbph vwhdwbwnpulwl, ppiulub, punupughulju b Jupsuljut
nuunwyupnipjut thongny hpwljuwgdwb pipwugpniu:

Uunbttwjmuwlwt hbnwgnumpjuit wowplju o hwinhuwinid
Mnuwunnutth twpimipniinid . puunwljutt - popnpupldwt hpwynitiph
hpuwljuwbtwugdu uwhdwbwnpuwhpujulu hhuptpp i1
punupwghwhpwjwlut Ynnup Yupquynpnn [(niuwunwth  guptuwght
opkunpnipjut uwhdwbwnpuwhpuduljui b wy tnpdbpp:

Uunbtiwjunmuwluwi  hbnwgnunipjuit bywuwlp b ighpubpp
Unbttwpjinuwlutt  wowwnwiph  tyunulp juywind . gunwlub
ponnpuplUwi hpwyniph  punipjutt uvwhdwbwnpulwt  hpwynitph
opowtmjutpnid  ghnwljutt  hhdtwynpdwt  hbwnwqnuinipmitp b woywsd
hpwniiph hpuljutugdui punupughwhpujulul Ynnutph
puguthwjinnudp:

Unbiwlinuwljwh wounwiph jimhpltpt ku

. dwpgnt b punupwgnt pguuwlwl  pnpnpupldub
nwhdwbwnpuljwi hpuniuph punyph vwhdwinudp.
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. nuunwlub pnynpupluwt hpumbpp’ npybu punwljub
wupnyuinipjul  uwhdwbwngpuljui  hpwyniiph  hhdtwlwt  wwpph

nhunwpynudp.

. wppupupunnipjuit - uwhdwbwunpuljutt  Gpwghuhpubph
nunhwinip huuljugnipjut hbnwgnunidp.

. Ykpupbimipmip b J&pwphympmip npubu guunwljub
pnnnpupliw hpuniiph hpwlutugdw gnpshph nhwwplynidp.

o dwnnnt hpwyniupubiph Bypnyuljwt gunwpwih ophtulng

dhpwqquyhtt nuunwlwi  dwpdhutibph  npnonudubph b Onuwuwnwth

Qwptnipniund npuiig Yhpwekhnipjwt jpughpubph Jipnsnipniin.

o nuunuwlijut  yuwrnwuwinipjut  ppwyniipp hpwgung
ubpyhnwlwi htunhwnnunubph Jepnidnipmiup.

Uunbtiwjunuwluwt  htnwgnunmpjut  ghununbnbjunjuljuis  hhdp:
Ghunwljut hitnwgnunnipmniutph hhupnid npdws b dwpnnt hpwniipibppt
Jtpwpkpnn Uhowmqquiyhtt hpwduljut wljnbkpp, Nniuwunwith
Uwhdwbwnpmipinitp, (nwwwunwbh  Gwotnipjut qnpénn nuptught
opkunnipniip b umipklwnbubph  opkuunpnipnitp, (Y} unmipklpnubph
whnwlwb polwinipjut dwpdhtubph tinpdwwnhy hpuduljubt wlnbkpp, dh
ouipp wpimwuwhdwiyub plputph vwhdwbwnpnipmiutitpp b wy tnpdwnhy
hpwjwlwt wlntpp, hywku twbh hknwgnunipjut pdwghtt yepupkpnn nudp
Unpgpws pnuwlfuwt Unpdwwnpy hpuduiubt winbtpp b wknkjugpuljut
punype niikignn Wnipkpp:

Uwnttwjunuulju hknuwgnunipyutt ghnwlwh inpoypp juywimd |
bpwinuwl, np wigugws qhnwlwt hknwgnunipjut  wpynibpnid
wnwewplyus E quunuljul yquonuuinipjut vwhdwbunpuljut hpuyniuph,
npu  ppwjuwtugdwt  vwhdwbwnpului  tpupjuhputph  Jtpupbpuy
nuuuwlut ponnpupliwt hpuyniipp Yupquynpnn dh owpp wlnbpnid
thnthnpunipnitbp b jpugnidubp junwpbnt dtwuht hEphtwluyht dnintgnud:

Unbktwjunuwljui htnmugnuinm pyuits ghunwugnpstuljut
tpwwympiniin: Zknhtwyh Ynnuhg unnugdus tinp ghnwlwub wpynitputpp b
Ubpninnghwfut  hhdtwynpnudubpp mubkt  ghnwgnpstwub wpdtp b
pnjutiulnid R hwdwlwnpquyh wnwewplubp NMniuwunwth
Tuptmpniinid - qguunwluwt  ponnpupldwtt ppwyniipp Jupquynpnn
Nniuwunwtth opkunnnipjut uwhdwbwnpuhpujuljub unpubph
Yhpwnpnipjut Jepupbpu: busybu twb wnbiwpimuwut hinwgqnunnipiui
wpynitpubpp Yupnn o jhpundl] dh owpp hwwnl nwuptpwugubph
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nuuwjuiniuh  dudwiwl, wy pymd «Omuwunwbh - Ywpbmppub
uwhdwiwnpuljuwi hpunipy, «Uwpgnt hpuniipibps b wy e

Unbktiwjunuwljut wpuutnuiph pjuiinuljmpinibp:
Uunbktwhnuwljut wyjupunwipp juqdyws b ukpwbnipiniuhg, kg tupwugntn
wuwpnibwlnn  bpkp  qiuhg,  wwnbbwjnuph Ynndhg  oquugnpsyud
gpuljuinipjul guulhg:
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DZHANDUBAEV ZAUR AUES

CONSTITUTIONAL AND LEGAL FOUNDATIONS OF THE RIGHT TO APPEAL
COURT DECISIONS IN THE RUSSIAN FEDERATION

ABSTRACT

The relevance of the research topic is based on the acuteness of the problem
of protecting human and civil rights and freedoms in modern Russia and is associated
with the changes that have been taking place in the judicial system in recent years.

The object of the dissertation research is social relations that arise in the
process of exercising the constitutional right to judicial appeal and sectoral rights
exercised through constitutional, criminal, civil and administrative proceedings provided
for in Art. 118 of the Constitution of the Russian Federation.

The subject of the research is the constitutional and legal and other norms of
the federal legislation of Russia, regulating the constitutional legal framework and civil
procedural aspects of the exercise of the right to judicial appeal in the Russian
Federation.

The purpose and objectives of the study. The purpose of the dissertation is
to study the scientific substantiation of the nature of the right to judicial appeal within
the framework of constitutional law and to identify the civil procedural aspects of the
implementation of this right. The research objectives are:

- to determine the nature of the constitutional right of a person and a citizen to
judicial protection;

- consider the right to judicial appeal as an integral element of the
constitutional right to judicial protection;

- to explore the general concepts of constitutional guarantees of justice;

- to consider the appeal and cassation as tools for the exercise of the right to
judicial appeal;

- to analyze the decisions of international judicial bodies on the example of the
European Court of Human Rights and the problems of their law enforcement in the
Russian Federation;

- to investigate the domestic institutions that exercise the rights to judicial
appeal.

Scientific information base of the research. The scientific developments are
based on international legal acts on human rights, the Constitution of Russia, the current
legislation of the Russian Federation and the constituent entities of the Russian
Federation, regulatory legal acts of state authorities of the constituent entities of the
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Russian Federation, constitutions and other regulatory legal acts of a number of foreign
states, and Russian regulatory legal acts. acts related to the research topic, but which
have lost legal force, reference materials.

The scientific novelty of the dissertation research lies in the fact that, on the
basis of the conducted scientific research, the author's approach to the definition of the
constitutional right to judicial protection, constitutional guarantees of the realization of
the right to judicial protection is presented, and a number of proposals have been put
forward to amend legislative acts regulating the right to judicial appeal.

Scientific and practical significance of the research. The new scientific
results and methodological substantiations obtained by the author have scientific and
practical value and contain constructive proposals for the application of constitutional
and legal norms of Russian legislation regulating the right to judicial appeal in the
Russian Federation. Also, the results of the dissertation research can be used in teaching
in a number of special disciplines, including "Constitutional Law of the Russian
Federation", "Human Rights", etc.

Content of the thesis: The dissertation consists of an introduction, 3 chapters,
consisting of 6 sections, a conclusion, as well as a list of references used by the

candidate.
/ -,_/

23



